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EXPATRIATION. 


THE embarrassments attending the in- Introduction, 
vcstigation of a point, about which different opi- 
nions are maintained, may be, always in some 
degree, and not unfrequently altogether, avoided, 
by a very simple operation. Let us first ascer- 
tain distinctly what the question is, and then de- 
fine with precision the principal terms which 
must be used in the discussion. A great and 
comprehensive question never can be well argu- 
ed, unless all tlic minor questions of which it is 
composed are specifically stated, and separately 
considered. Decomposition is essential to every 
complete analysis, whether the subject of inves- 
tigation be material, or purely metaphysical. 

This remark is believed to be strictly applica- 
ble to the controversy selected as the subject of 
this address. Much indeed has been written, 
and more, within the last few years, has been 
said, for and against the British doctrine of per- 
petual allegiance, and the right of impressment, 
gratuitously inferred from that allegiance. : yet 
the various questions into which this interesting 
subject must be resolved, before the truth can be 
regularly established, have never been distinctly 
stated ; nor has there been an attempt to define 
even the principal term w hich belongs to the dis- 
cussion. 

It is my intention to submit, in the following 
pages, to the consideration of the American peo- 
ple, what I conceive to be a correct exposition 
of the true doctrine of expatriation. I am w r ell 
aware of the difficulties which attend this under- 
taking ; but I am impelled to engage in it, by 
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the hope that 1 may not only contribute towards 
the vindication of the opposition made by the 
United States to the British claim of impressment, 
but afford some aid tq the great cause of freedom 
and humanity. As a citizen of the United States, 
I never can accede to a doctrine, which subjects 
every American seaman to the hazard of that 
humiliation and misery, to which the caprice of a 
British lieutenant may condemn him : and as a 
friend of human liberty, I hold in utter reproba- 
tion the idea that a man is bound by an obliga- 
tion, permanent and unalterable, to the govern- 
ment of a country which he has abandoned, and 
his allegiance to which he has solemnly abjured. 
Such too are the feelings of all mankind. They 
may occasionally be weakened by the prejudice 
of education, or perverted by the rancor of party 
spirit : but they belong to the heart of man ; and 
whatever rule governments may adopt, they have 
been cherished in every nation and in almost 
every age. 1 will not urge the universality of 
this sentiment, as an argument in support of the 
doctrine which it espouses. If I did, however, 
I should be justified by the example of an illus- 
(i) Dugaid trious writer, (1) even when asserting a truth, the 
most momentous that created beings can know. 
But the propositions for which I shall contend 
require no aid except that which is furnished by 
facts and principles hitherto undisputed. 

Subject, The word expatriation, though of Iloman ex- 
J'.xpatnation. traction, seems to have had its birth in the Unit- 
ed States. It is not to lie found in the writings 
of Grotius, or any of his successors. , When 
they wish to convey the idea, they ha\ e recourse 
to the word emigration ; the meaning of which falls 
far short of that of expatriation ; or to some phrase 
which does not always distinctly answer their 
purpose. In this country however, in which such 
multitudes from foreign countries have sought an 
asylum, and in which the right to liberty and to 
the pursuit of happiness has been declared to be 
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among the inalienable rights of man, (2) it has [^ e S “_ Ded ‘ 
been found expedient to adopt the word expatri- dence. 
ation ; by wliicli is understood, “ the removal of 
<( an individual from a country of which he is a ^j^’ atl<m 
“ citizen or subject, by which he ceases to be a 
*•' citizen or subject of that country.” In this sense, 
the word expatriation is used in the statute of the 
Virginian legislature, passed in December 1792, 
and was probably first introduced by the distin- 
guished citizens to whom the revisal of the state 
laws had !>cen confided. 

As a man must be a citizen before he can cease 
to be one, it would seem that an inquiry into the • 

origin of citizenship ought to precede any dis- 
cussion concerning its termination. But this in- 
quiry would lead me farther than I have leisure 
to go ; and it will perhaps be found, that every 
material point will be evolved in the attempt to 
solve the following question : “ What are the Question, 

il circumstances which constitute the legal or po- 
•* litical connexion between a citizen or subject 
** and his country t" By this connexion, what- 
ever be the materials of which it is composed, I 
mean citizenship, if we can ascertain with pre- 
cision what this citizenship is, we shall perhaps 
Hnd no difficulty in showing how its dissolution 
may he effected. 

Wherever a government is established, it is citizenship, 
obvious that the citizens, as such, must have cer- what - 
tain rights, ami be bound by certain duties. 

These rights and duties vary in different coun- 
tries, according to the nature of their political in- 
stitutions; but still they must exist: if they do 
not, the government is at an end, and the charac- 
ter of citizen expires with it. If there he no 
ruler, there is no subject: if there be no protec- 
tion, there can be no allegiance. 

The inference seems to be inevitable, that the*^)‘ 3 *^ 
materials of which citizenship is composed, are 
rights and duties. Take them away, and the 
connexion between the citizen and his country 
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is dissolved. The foundation on which it stood 
is gone. This idea is susceptible of illustration 
by a reference to cases, about which there will 
probably be no question. It must, however, be 
remembered, that in slating this inference in terms 
so general, I do not mean to admit that all the 
rights which an individual may possess as a citi- 
zen enter into the composition of citizenship : but 
for the present, let it be so understood. 

The American revolution affords a signal evi- 
dence of the truth of the foregoing proposition. . 
The people of this country possessed rights, and 
were bound by duties, as subjects of the British 
crown and empire. By the declaration of inde- 
pendence they renounced those, duties. From 
that moment, all political connexion between the 
individuals who composed the American people, 
and the government of Great Britain, was dis- 
solved ; and their rights and duties in relation to 
that government being at an end, they ceased to 
be subjects. 

It may not be improper here to suggest to the 
reader, that the dissolution of connexion, in this 
instance, was effected by subjects without the 
consent of the government to which they owed al- 
legiance. It is true, that the treaty of 1783 un- 
equivocally expressed this consent on the part of 
the British government: but the connexion was 
completely dissolved before the treaty was made; 
and the treaty itself, “ between the United States 
of America and his Britannic majesty,” is an ad- 
mission of the fact. The people of this country 
date their independence not from 1783, but from 
1776. (a) 

When a territory is gained by cession, the in- 
habitants of that territory are no longer citizens 
of the country of which the territory originally 
formed a part. Their rights and duties are re-* 
gulated by the laws of the new sovereign, and the 
connexion between them and their former sove- 
reign is annihilated. This is the case of Louisi- 
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ana. and of every territory in Europe that has 
been transferred by treaty, from one master to 
another, since the fall of the Roman empire of 
the west. 

When a man is banished by a legislative, or Banishment, 
judicial act, he ceases to be a citizen, llis rights ^ L,t ' 
and duties are gone. He is dead in law, (civili- (4)Va«eih. 
ter mortuus) (3) and the authority of the govern- ^ 
meat over him ceases. (4) c . 5, s . 25 ! 

Bo too that authority must be considered as be- Deration 
ing at an end, where a citizen is, by statute, dc- of alienage by 
dared to be an alien. All British artificers re- Eta,ute - 
siding abroad must, according to an act of par- 
liament, return home within six months after 
they shall have been thereto required by the 
British ambassador. (5) In case of failure the(5)Bia. 
delinquents are declared to be aliens, their lands c om ‘ 4 ’ 16 ^ 
and goods are forfeited, aud they are incapable 
of any legacy or gift. 

In all these cases, the connexion between the 
.citizen and his country is dissolved. Neither 
right nor duty remain. 

Now, if we suppose a case in which, from any 
other cause, these rights and duties have ceased 
to exist, it is fair to infer that the connexion be- 
tween the. individual and his country is, in like 
manner, dissolved, and the character of citizen 
extinct. In this state of things, that is, where 
the person claimed as a citizen has no right, aud 
is bound by no duty, it is impossible to discern 
what ground is left on which the connexion here 
spoken of can stand. If there be neither right 
nor duty, the character of citizen seems to be, of 
necessity, destroyed. 

Now, this case actually occurs whenever resi- By perma- 
dence is permanently changed. When an inlia- ne,lt 
bitant of one country migrates to another, with °* rCE ' ence ’ 
a view to a permanent abode there, it is manifest, 
not only that he is willing to surrender, but that 
he does m fact surrender, the rights which he 
enjoyed in the former ; and it is equally clear. 
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that he is out of the reach of any effectual requi- 
sition to perform the duties of a citizen. Laws, 
from the exclusive sovereignty which every na- 
tion enjoys within its ow r n limits, having no extra- 
territorial force, cannot reach him: and both rights 
and duties being thus at an end, he necessarily 
ceases to be a citizen. It follows then, that with- 
out residence there can be no citizenship, because, 
without residence, the materials of which it is 
composed are destroyed. 

It may be objected, that the expatriation, or 
termination of citizenship here considered, pro- 
ceeds from the act of the citizen, and that in the 
three last cases, put by way of illustration, the 
termination is effected by the act of the govern- 
ment. 

The answer is this : The proposition intend- 

ed to be illustrated was, that where the rights 
and duties of a citizen are at an end, the con- 
nexion between the citizen and his country is 
dissolved. The cases stated do afford the illus- 
tration required. In each of them, rights and 
duties are at an end, and in each of them, the 
character of citizen must be admitted no longer 
to exist. 

If it be said that the question, “ whether the 
character of citizen can be relinquished by the 
mere act of an individual, independent of the act 
or concurrence of his government,” is still left 
open and unaffected by the cited cases, the re- 
mark is admitted to be correct : and it is cer- 
tainly the duty of him, who asserts the right of 
expatriation, by the act of the individual only, to 
show that the concurrence of the government is 
not necessary. This will be attempted. Bui 
the principal object of this address is to present 
the subject of expatriation to the public view, so 
far as it relates to the United States and Great 
Britain ; and it is intended to be proved that Great 
Britain does consent to the expatriatuyj of her 
subjects. 
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Before I leave the cases stated above, it is ^oningon 
proper to observe, that the statute, concerning is 
British artificers residing abroad, is obviously founded, 
founded on reasoning corresponding entirely with 
what is here advanced. The proposition here 
advocated is, that a residence abroad permanent- 
ly selected, extinguishes the character of citizen. 

The British statute announces to artificers resi- 
dent abroad, that if they do not return within 
a limited time they shall cease to be subjects. 

We have thus the authority of the British parlia- 
ment for saying, that where a man quits the 
kingdom and chooses to reside abroad, he ought 
no longer to be regarded as a subject. To this 
doctrine no objection can be made. 

In stating the proposition, that where residence 
is permanently changed, citizenship ceases, let it 
be understood that I speak of the fact only. The 
right is a different subject, and must be separate- 
ly considered. All that is now meant to be af- 
firmed is, that if a citizen places himself in a 
situation where he has no rights, and where his 
duties, in consequence of that situation, never 
can be enforced, the connexion between the citi- 
zen and his country is, in fact, dissolved. 

It is no answer to this reasoning to say, that a Objection 
man actually residing in one country may be, ^ n ’ r t e e ^. p0 ’ 
and often is, a subject of another. This obser- dence. 
vation changes the question, from things to words. 

The difficulty disappears as soon as we have as- 
certained the character of the residence, which, 
depends on the “ animus manendi.'’ If it Ire 
temporary only ; if the citizen left liis country 
with an intention to return, as soon as he had 
finished his business, or completed his tour of 
pleasure, he is not a resident of that in which he 
makes a temporary stay, in the sense in which 
the word is here used, and in which it is generally 
understood. He is a sojourner only : and when 
he returns to his home, no question can arise be- 
tween his government and himself. His govern- 
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luent allowed him to depart: l»is absence is not 
noticed : and when he goes back, aud is called, 
on as a citizen, and answers to that call, no con- 
troversy can possibly take place. 

If it be objected, that, hitherto, the proposition 
“ that rights and duties are at an end in conse- 
quence of a permanent residence abroad,” has 
been assumed instead of being proved, it is ad- 
mitted that the proof ought to be exhibited. Let 
us, then, see; lstly, how the rights of a citizen; 
and, 2dly, how his duties, are affected by a per- 
manent change of residence. 

1. The objection then is, that the rights of the 
citizen, though permanently absent, may still be 
allowed to continue, and that therefore the foun- 
dation of the foregoing argument fails. 

The answer to this objection, if not obvious, 
is conclusive. The objection is founded on a 
misapprehension of the fact. The rights of the 
settler abroad cannot be continued. In the nature 
of tilings it is impossible. For instance, the 
Englishman, when at home, lias certain rights 
which may be considered as strictly personal. 
He has a right to seek redress, in the courts of 
law, for any injury which may be done to his 
person, his reputation, or his property" : to be re- 
lieved by the writ of habeas corpus from illegal 
confinement ; and, above all, to demand a fair and 
impartial trial by a jury, whenever he is charged 
with an offence. Now, it is manifest that these 
are rights, which, so far as they depend on the 
laws of England, he must leave behind him when 
he emigrates, and for the security of which he 
must depend on the laws of the country which 
he selects for his permanent abode. All rights, 
therefore, merely personal, are of necessity sur- 
rendered by the emigrant. This proposition is 
supposed to be too clear to require any illustra- 
tion. 

But there are rights of property, as well as of 
person : and it may not be superfluous, although, 
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as will be shown hereafter, it is not necessary to 
inquire how far they are affected by emigration. 

Property is either null or personal; that is, it Rights of 
consists of land, or of moveables and credits. With 
respect to the latter, there is no question. In L >* 
most countries, there is no difference as to them 
between aliens and citizens: in Great Britain 
there certainly is none. An alien, whether with- 
in the realm or not, may be the owner of goods 
and credits, and will be protected in his rights 
relating to them, in like manner as if he were a 
subject. These rights, therefore, do not come 
under consideration, as they do not belong to the 
subject, in iiis character of subject. 

Thus we see that rights, merely personal, are 
abandoned and lost by emigration, and that the 
" rights relating to moveables and credits, are not 
involved in the discussion. 

The only right then, which an emigrant citizen r*u. 
can retain, by the permission of the government 
which he has left, is the right to land. Such is 
the case in Great Britain. If a subject, owning 
land, quits the kingdom, even with an intention 
to settle abroad, his land is not forfeited. His 
right to it is still continued and protected. From 
this circumstance an attempt may he made to in- 
fer, that the foundation of the argument, deduced 
from the extinction of rights and duties, by emi- 
gration, fails, so far at least as land is concerned. 

To this remark, the first answer which pre- 
sents itself, is, that if the emigrant lias no land, 
the discussion is at an end. There is no right 
about which it can be employed. Now, this is 
almost universally the fact. The reasons are ob- 
vious. The people who compose the great mass 
of emigration, have no land. They are almost 
invariably the poor or the oppressed, and they 
quit their native country because they are poor or 
oppressed. The rich, the powerful, the laud- 
holder, are content to remain at home. There is, 
however, another reason. Let it be supposed. 
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that a man possessing land should be determined 
to quit his country, with a view to a permanent 
settlement elsewhere. The first step that lie 
takes is to sell his land. He collects his debts, 
and converts all his property into money or 
moveables. It caunot be presumed, that he who 
is about to quit a country for ever, will retain 
landed property in that country. Instances of 
this sort, if they ever occur, must occur so rarely, 
that they ought not to affect the question. We 
must adapt our reasoning to the well known prin- 
ciples of human action, and the established course 
of human affairs, without regarding petty and 
casual deviations. This remark has the sanction 
of British authority. I)e minimis non curat lex. 
The law regards not trifles. It is adapted to the 
cases (quse frequentius accidunt) which common- 
ly occur; to the usual course of things ; and is not 
affected by the occurrence of a case barely possi- 
ble. But I am content to surrender every case of 
this description ; to admit, what I am not bound 
to admit, that he who retains land in a country 
from which he has removed, with an intention to 
remain for ever abroad, may yet be considered as 
a citizen or subject of the country which be has* 
left. In yielding this point, nothing is lost. Iu 
truth, the intention to settle abroad, and the fact 
of retaining the ownership in land, which is to 
be for*ever left, and in the event of leaving chil- 
dren, bom abroad, to be for ever lost, are in such 
direct collision with each other, that although the 
case be possible, it must be admitted to be one 
not likely often to occur. In such a case, indeed, 
it would be extremely difficult to establish a bona: 
fide expatriation. 

The position then before laid down, “that a 
permanent removal from a country extinguishes 
all the rights which the emigrant enjoyed as a ci- 
tizen of that country,” is supposed to be proved. 
These rights must he rights of person or of pro- 
perty. As to the first, they are of necessity ex- 
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linct. As to the rights relating to moveables and 
credits, they are not involved in the discussion. 

They belong not to the citizen, as such. As to 
real property, if there be none, there can be no 
right brought in question by the removal. Such 
is, perhaps, universally the fact. Where this 
fact, however, does not exist, the case, from its 
insulated character, ought not to constitute an ex- 
ception ; but if it ought, it may be surrendered 
without impairing, in any perceptible degree, the. 
credit or value of the principle here meant to be 
sustained. 

There is, however, one “ attenuated thread,” Right of 
by which it may be conceived that the emigrant ac<!Uls ' l,on ' 
and his country are still held together. The 
emigrant may retain the right to acquire real pro- 
perty. He may take land by inheritance or by 
purchase. Such is the law of England. This, 
however, is a capacity and not a right. In the By inheri- 
case of inheritance, there is no right until the t3m *' 
death of the ancestor. Nemo est hares viventis. 

No man is heir to one in life: and even the 
-eldest son of the owner of an estate of inheri- 
tance is so distinctly understood to have no right 
or interest whatever, that he may he a witness 
for his father in a suit in which the inheritance 
itself is at stake. It is obvious, therefore, that 
the capacity to take by descent, that is, to take a 
right when it shall by possibility accrue, and 
which, in the great mass of emigrant cases, ne- 
ver can accrue, cannot be considered in itself as 
an actual existing right, the allowance of which 
by the government shall continue the connexion 
between the emigrant and his country. 

With respect to the acquisition of land by pur- 
chase, which includes devise, the same remark is * purc a ' 
applicable ; and its propriety, when so applied, is 
more readily perceived. The emigrant obvi- 
ously has no right until the purchase is made, or 
the testator dies. All that he can possibly pos- 
sess is a capacity to hold lands, in case he shall 
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choose to purchase them in the country which he 
has quitted, or in case a friend or relation shall 
choose to bequeath them to him. 

Now, the supposition of an actual purchase, in 
the ordinary sense of the word, by an emigrant, 
of laud, in a country which he has left for ever, 
is too remote from probability, too speculative 
and visionary, to furnish the materials of a ra- 
tional objection. If it be unfair to reason from 
extreme cases, it must be unfair, especially in 
discussing a great question of human right, to 
argue from a case which, probably, never oc- 
curred. 

But the emigrant is allowed to take land by 
devise. This is true : the answers, however, are 
conclusive. We must repeat, that this is not a 
right, but a mere capacity to take a right. The 
right itself does not accrue until the testator's 
death, and in the interval the expatriation is con- 
summated. This remark, let it he remembered, 
applies also to the case of descent, and to that of 
actual purchase. Iu the interval between the 
removal and the descent, the purchase, or the 
will, there is no right ; and, of course, nothing to 
impair the full and complete operation of the act 
of emigration. It ought farther to be remarked, 
that this capacity to take is of no value. Of the 
thousands, and tens of thousands, who have emi- 
grated to the United States since the revolution, 
how many have been heirs or devisees of land? 
Probably, not ten. Admitting then that this ca- 
pacity might be considered as a right, it would 
be absurd to say, aud tyrannical to decide, that 
the rights and political character of perhaps one 
hundred thousand people in America, should be 
sacrificed, because there may be among them ten 
who have merely acquired or accepted property, 
which none but British subjects are permitted to 
hold. 

There is yet one other right which the emi- 
grant may be supposed to retain, and which, ac- 
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cording to the theory of the English law, he does 
retain. A British subject, it is said, ha9 a right, 
at all times and in all places, to the protection of 
his sovereign. The importance of this proposi- 
tion will be seen hereafter; its fallacy, it is now 
our business to expose. 

It must be recollected, that the right of a. sub- 
ject to surrender all claim to the protection of his 
first sovereign, and to place himself under the pro- 
tection of auother sovereign, is not at this mo- 
ment the topic of discussion. Our present pur- 
pose is to ascertain, how far the connexion between 
the subject and his native country may be truly 
said to continue, in fact, in consequence of this 
supposed right of protection. 

According to the principles of the common law, 
there can be no right, without a remedy : and no- 
thing can be more obviously true, than that a 
mere naked claim or right, for which there is no 
remedy, is of no value, and ought not to be the 
foundation of a claim for any duty, especially one 
so important as that of perpetual allegiance. 
Now', what is the situation of the British emi- 
grant w ho has chosen to fix his abode in the 
suburbs of Canton, or on the banks of the Mis- 
sissippi? If he is w'antonly and grossly injured 
by the government or by individuals, and cannot 
obtain redress, all that he can do, even according 
to the British law 7 , is, to solicit the interposition 
of his sovereign. Now, w hether his sovereign 
will interfere at all? and, if he do, to what extent 
his interference shall be carried ? are questions 
which he will decide, and which he ought to de- 
cide, not exclusively on the merits of the com- 
plaint, but upon principles of sound policy with 
regard to the nation. Of what consequence then 
is this right to claim protection, if that protection 
may be withheld at the discretion of the supposed 
protector ? This discretionary power, which the 
sovereign must possess, and is bound to exercise, 
it is manifest, takes aw 7 ay the entire substance of 
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the subject’s supposed right, and reduces it to a 
phantom only. When the subject is within the 
realm, his rights are of a very different character. 
They are accompanied by remedies ; and redress 
for every injury is afforded by the i*egular admi- 
nistration of the law, and without the special in- 
terposition of the executive authority. 

Nor ought it to be forgotten, that we are here 
speaking of persons who have left their native 
country, and established themselves under the 
protection of another state. It is believed that 
there are few, if any, instances recorded by history, 
in which persons permanently domiciled abroad 
have ever received, or even claimed, the pro- 
tection of the country which they had left, against 
the government under w hich they had chosen to 
reside. No instance is recollected, in which Great 
Britain has afforded that protection ; none indeed 
in which it has ever been demanded. In the pre- 
sent state of civilization among mankind, there 
is no occasion to demand it. This claim to pro- 
tection, therefore, on the part of the emigrant, 
seldom if ever resorted to, and unavailing if re- 
sorted to, cannot be considered as au existing 
right, of sufficient strength and validity, to con- 
tinue the legal or political connexion now under 
consideration. 

Nor can it be deemed of any consequence, 
that the emigrant may be permitted, at any time, 
to return and to resume his rights, such as they 
were. The answer is furnished by the objection 
itself. Nothing can be resumed but what has 
been laid aside. The rights of a citizen cannot 
be resumed, unless they have been laid aside, or 
at least suspended. Now, if the emigrant can, 
by his voluntary absence, place them in suspense 
for one year, he may for ever. No line can be 
drawn. 

Again, to return to one’s native country, must 
be a matter of duty or of choice. That it is a 
matter of duty, has never yet been affirmed. If 
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it be a matter of choice, his rights cannot revert 
to him until the choice he made. The truth, how- 
ever, is, that a different election has been made. 
The argument supposes, that the emigrant has 
quitted liis country with a determination to return 
uo more, and he is content that the door shall be 
shut against him for ever. The privilege of re- 
turning he does not ask. If it be granted as a 
privilege, he may waive it, according to the well 
known maxim of English jurisprudence, 44 qui- 

libet potest renunciare juri pro te introducto.' J 
No man is bound to accept a benefit. 

I repeat, therefore, that by a permanent change 
of residence, the connexion between the emigrant 
and his native country is dissolved, so far as that 
connexion depends on the rights which he held as 
acitizcn. The substance of all these rights is gone. 
Not a fragment remains. Those who shall con- 
tend that something does remain, must yet admit 
that it is a mere fragment. If this be conceded, 
it is enough. In moral and political discussion, 
it is idle to look for mathematical precision. The 
rights and happiness of thousands are not to de- 
pend on the 44 apices juris the subtleties of 
legal disquisition. 

It has been already intimated, that it was not 
necessary to inquire into the effect of emigration, 
on what are called tlip rights of property. It 
was, however, proper to do so, in consequence of 
the general terms of the proposition, that citizen- 
ship consisted of rights and duties. These gene- 
ral terms were used, because it was believed, 
that it might be proved, that all rights, with a 
trivial exception only, are extinguished by a per- 
manent change of residence. But that proposi- 
tion I was not bound to advance. It covers more 
ground than I have occasion to occupy : in other 
words, it embraces rights which have uo necessa- 
ry connexion with citizenship. The correct pro- 
position is, that citizenship consists, not of rights 
and duties generally, but of rights strictly jier- 


Citizenship 
consists of 
rights strict, 
ly personal, 
and duties. 
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souul, and duties. If the doctrine had beeu thus 
stated, it is obvious, from what has been already 
said, that there would have been no difficulty 
whatever in shewing, that rights of this descrip- 
tion were of necessity extinguished by a perma- 
nent emigration ; and that there would have been 
but little to do, except to give the reason why, 
in the analysis of citizenship, rights of property 
ought not to be regarded as forming a constituent 
part. That reason w ill be now afforded. 

The subject under consideration, is the legal 
or political connexion between the person of the 
citizen or subject and bis country. To this, pro- 
perty has no necessary relation. It is a mere 
circumstance or accident, the presence or absence 
of winch is immaterial. The definition of the 
tc.au citizen, or subject, establishes this point. 
According to the law s and usages of all civilized 
nations, and particularly according to the law of 
England, citizenship comes originally from birth 
or naturalization only. Whether the native or the 
individual naturalized lias property or not, the 
connexion between him and bis country is pre- 
cisely the same. The weaver, whose half starved 
family spend their puny and miserable existence 
in a cellar of the darkest and dirtiest alley in 
Manchester, is to all intents and purposes a sub- 
ject, and neither more nor less so than Mr. Coke, 
or any other wealthy commoner of the realm. If 
this observation lie correct, the inference is inevi- 
table, that rights strictly personal are alone tp 
be taken into view in estimating the connexion 
here discussed. 

The truth of the position, that every man born 
in a country, stands in the same relation to that 
country with every other man ; or in other words, 
that one native bom citizen cannot be more or 
less a citizen than any other native, seems to be 
self evident. One man may have more strength, 
beauty or wisdom than another, or than thousands 
of others : he is, however, but a man. So one 
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subject may be the proprietor of castles and do- 
mains, yet he is as completely a subject as the 
pauper who is fed by his charity, or his pride, at 
the gate. If this be true, property and the rights 
of property belong not to the present discussion : 
they have no relation to the question of citizen- 
ship. If this be not true, those w ho shall say so 
are bound to show their influence and extent : 
they are bound to show r , after conceding that the 
native resident day-laborer is a citizen, how 
much more or less of the character of citizen be- 
longs to his wealthy employer. 

A farther remark on this point may deserve 
consideration. It has been already shown, that 
personal property, that is, credits, money, movea- 
bles, have no connexion with citizenship. These, 
in all countries, may be held by aliens. Now, 
the distinction betw'een real and personal proper- 
ty, is entirely arbitrary ; the effect of policy only, 
and not necessarily resulting from the nature of 
things. In some countries, land descends to the 
eldest son, in exclusion of all the other children ; 
in others, it descends to all the children equally. 
In some countries, where there are no children, 
it goes tothe blood ofthc first purchaser ; in others, 
to the heir of the last proprietor, without regard 
to the family from which he sprung. In some 
countries, it cannot be taken and sold to satisfy a 
debt ; in others, it is liable to an execution, as if 
it were a chattel. In Great Britain, and in most 
other countries, none but citizens can hold lands. 
This is the general policy, but not universally 
adopted. In Great Britain itself, there is a re- 
markable exception. The American antenate, 
(people born before the revolution) though ac- 
knowledged to be aliens, are permitted to take 
lands by descent. If, then, it be certain, that per- 
sonal property has no counexion with the charac- 
ter of citizen ; if the difference between that and 
real property be the effect of an arbitrary and 
variable policy, and if it be impossible, after 
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Duties ex. 
tinct also. 


Duties', w hat. 


taking the rights of property into the, estimate of 
citizenship, to ascertain what is their extent, or 
influence, or effect, the inference is fair, that the 
connexion between the individual and his coun- 
try, is to be ascertained without any reference 
whatever to property of any description. 

But it maybe asked, if real property , is to be 
left out of view, what is the situation of the land- 
holder ? Has he not a right to vote for represen- 
tatives, which the laborer does not enjoy? and Is 
he not eligible to oflices, to which the poor man. 
or even the rich merchant, cannot aspire ? The 
answer is, that he has this right, that he does pos- 
sess this qualification. But this right, this quali- 
fication, belong to him not as a citizen, but as a 
land-liolder. These are benefits or advantages 
attached to the proprietor of the laud, no matter 
who tire proprietor may be, and not to the indivi- 
dual owner in his character of citizen. The proof 
of this assertion is, that when the property is trans- 
ferred, the seller is still a citizen. 

If the foregoing remarks shall be admitted to 
be correct ; if citizenship consist of rights strictly 
personal, and duties only, the effect of a perma- 
nent change of residence is obviously expatria- 
tion, so far as that depends on the extinction of 
the rights of the emigrant. 

If the rights of a citizen, who has separated 
himself for ever from his parent country, be of 
necessity extinct, the inference seems to be clear, 
that his duties are also at an end. Where there 
is no right, it would be unjust to exact a duty. 

S. A few words on this part of the subject will 
be sufficient. 

The duties of a citizen or subject, as such, are 
soon enumerated. They are: 1, allegiance ; 2, 
obedience to the laws for the prevention of crimes ; 
3, to those which require a personal service ; 4, 
to those which require the payment of taxes on 
person or property ; and 5, to those which re- 
quire a respect for the rights of other citizens. 
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This is not, perhaps, a very technical arrange- 
ment; nor does Blackstonc, the most methodical 
of the English jurists, furnish one. He contents 
himself with a specification of rights, which, 
whether vested in the government, or an indivi- 
dual, produce a correspondent duty. But it is 
proper that this arrangement should be made, in 
order that the question, Whether duties, as well 
as rights, are, extinguished in fact by emigration? 
may be decided, by the selection of any specific 
duty, and then viewing that duty in relation to 
the emigrant. 

Of the duty of allegiance, more will he said 
hereafter. That is reserved for the principal dis- 
cussion. At present, it is sufficient to remark, 
that allegiance, as well as every other duty, is 
at an end, de facto at an end, because it cannot he 
performed. How is it possilde that a man settled 
at St. Petersburg, or New York, or on the Ohio, 
can he coerced, or even required, to defend in life, 
limb and earthly houor, the sovereign who re- 
sides in a distant region? What has he to say to 
laws for the prevention of crimes in a country, 
where he is not? How is personal service, even 
if required, to be enforced? How are taxes, on 
person or property, to be collected, w hen neither 
person nor property is within the grasp of the 
collector? And, lastly, how is the emigrant bound 
to respect the rights of his former fellow' citizens, 
with whom collision, of any sort, is a physical im- 
possibility ? 

It is unnecessary to dilate on this part of the 
subject; because, if it cau he shown, that the duty 
of allegiance is extinct, of right, as well as in fact, 
all other duties will, of course, he admitted to 
have ceased. 

In the view that has been here taken of this f 
subject, it appears that expatriation is nothing patriatiop. 
more than emigration, with an intention to reside, 
permanently, in another country. How that in- 
tention is to be ascertained, is a distinct question. 
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But when the act of removal, and the intention 
clearly proved, concur, the expatriation is, in fact, 
complete. 

The inference, from the fact to the right, seems 
to be direct and strong; perhaps irresistible. If, 
from the nature of tilings ; if, from the operation 
of physical causes, the connexion between the 
emigrant and his country be necessarily dissolv- 
ed, it seems to follow that it is rightfully dissolv- 
ed. It is a decree pronounced by nature, to 
which effectual opposition never can be made, 
even by governments the most powerful and the 
most despotic. 

The proposition, however, which asserts the 
right of expatriation, is too important to be con- 
fided to the protection of this inference of the 
right from the fact. Other aid is easily procured. 

It has been before stated, that the principal 
object of this address was, to present to public 
view the subject of expatriation, so far as the 
United States and Great Britain are concerned. 
Instead, therefore, of undertaking to prove, that 
the object of every government, legitimately esta- 
blished, is protection to the individuals of each 
society from the fraud or force of their associates, 
and of the society itself from external injury ; 5 
that the individual who does not choose to accept 
this protection, on the terms proposed, is not 
bound to do so, but may go, in vacuis locis, to 
some unoccupied spot, or to some other society ; 
that he who does accept this protection, may af- 
terwards waive it, and seek health and happiness 
elsewhere ; and that every member of each suc- 
ceeding generation has the same natural and ina- 
lienable right; instead of undertaking to prove 
these propositions, so well established in the 
United States, it is better to meet the advocates 
of perpetual allegiance on their own ground, and 
to test the doctrine by the practice of the British 
government; by principles which its courts have 
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established, and by authorities vvhicli it professes 
to respect. 

Let it then be conceded, that the right of ex- 
patriation is not established by the fact of expa- 
triation. This proposition, if admitted to be true, 
leaves the question between the British emigrant 
and his country entirely untouched. This may Expatriation 
easily be shown. The argument is, that expa- allowed by 
triation is allowed by the laws of England. G - Bmain - 

Expatriation, I must repeat, is nothing more 
than emigration, with an intention to settle per- 
manently abroad. This emigration is not for- 
bidden by the laws of England. Every man, 
in time of peace at least, who chooses to quit the 
kingdom, may do so without asking permission, 
and without giving any explanation of his inten- 
tion. Whether he is going abroad on business, 
or for pleasure, or with a view to a final esta- 
blishment in another country, no questions are 
asked. The laws leave him perfectly free. Ac- 
cordingly, we see that the subjects of Great Britain 
have, ever since the revival of commerce, exer- 
cised the right, the undisputed right, of settling 
themselves in various parts of the world ; and, of 
late, in vast multitudes in these United States. 

The British government has seen all this, and yet 
nolaw, prohibiting emigration, hasever been pass- 
ed, or even proposed. The British government, 
then, having allowed its subjects to emigrate, 
knowing distinctly that the emigrants, especially 
from the Highlands of Scotland and from Ireland, 
never meant to return, has, in fact, allowed ex- 
patriation, because it has allowed that which is 
substantially expatriation. On what ground, then, 
can the British government, an eye witness for 
years of the daily practice of expatriation, w hich 
she has never forbidden, undertake to say, that 
the right of expatriation does not exist? 

It will be seen hereafter, that all the writers on Right toieave 
natural law, whose works are quoted as autho- *‘^^5 
rity, concur in the doctrine, that expatriation is a bidding it. 
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natural right, and may be exercised where it is 
not forbidden by law. In England, there never 
was such a law. There is no such law now, un- 
less it be of very recent date. I repeat, there- 
fore, that as Great Britain allows her subjects to 
go abroad, knowing that they mean to settle per- 
manently elsewhere, the right of expatriation is 
as completely established by her own authority, 
as if distinctly recognised by an act of parlia- 
ment. 

This recognition, if I understand lord Selkirk, 
has in fact been made. (6) In the year 1803, a 
society in Scotland, called “ the Highland Emi- 
gration Society,” procured from parliament an act, 
of which the object was declared to be, to prevent 
the hardships and abuses to which the Highland 
emigrants were exposed ; an act regulating , not 
restraining emigration. It is well worthy of re- 
mark, that the real object of this law, according to 
lord Selkirk, M as to discourage emigration. The 
expense to which the emigrants were exposed, by 
the humane regulations, alleged to be for their 
benelit, was greatly increased, and could be borne 
only by a few. If this statement be correct, we 
here see the British parliament disposed to re- 
strain emigration, but unwilling to avow its mo- 
tives ; and, in fact, professing to be governed by 
one, the influence of which was not felt. It is, 
perhaps, equally remarkable, that the “ Highland 
Emigration Society,” in their articles of associa- 
tion, took especial care to announce, that they had 
no view u to restrain the constitutional rights of 
the Highlanders,” but only meant to guard them 
against oppression, in the exercise of those rights. 

To this declaration his lordship does not seem to 
give entire credit; and, with the aid of Malthus. 
he endeavors to persuade them to dismiss their 
fears about emigration, because, upon principles, , 
now w ell understood, it never can have a perma- 
nent effect on the population of a country. 
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Thus we find the British parliament, indirectly, 
hut distinctly, giving its sanction to the right of 
expatriation ; and a society, hostile to the practice, 
admitting that right to be guaranteed by the prin- 
ciples of the British constitution. 

In truth, the parliament of England seems to Statute of 
have adopted, at a very early period, the idea, Henry 8ll) ' 
that it was lawful for a subject to throw oft‘ his 
allegiance, and to become a member of another 
state. This position seems completely warrant- 
ed by the statute of 14 and 15 Hen. 8, c. 4, pass- 
ed in the year 1522. The title of the statute is 
in these words : “ What customs and impositions 
Englishmen sworn to foreign princes shall pay/’ 

The preamble is, in many points of view, w orthy 
of notice, and I will therefore give it at full 
length. The words are, “ Prayen the commous 
•* in this present parliament, that where many and 
“ divers persons, being the king’s subjects, natu- 
“ rally born w ithin this realm, have withdrawn 
“ themselves out of the same realm, and trans- 
•“ ported themselves with their wives, children 

and goods, into Holland, Zealand, Brabant, 

“ Flanders, and into other countries of foreign 
“ princes, and there be sworn to the obeisance of 
“the princes and lords of the countries, where 
“ they be now inhabited, making there great 
“ buildings, and be contributories to all manner 
“ of charges, as the subjects of those countries be ; 

“ and thus they maintain, as much as in them is, 

“ the cities, boroughs and tow ns of those coun- 
“ tries, and many more of the Icing’s subjects in - 
“ tend to do the same, if remedy therein be not 
“provided; which subjects born in England, 

“ notwithstanding that they thus estrange them - 
“ selves from the Icing’s obeisance, yet they occu- 
“ py here, in all the ports, havens and creeks, 

“ cities, boroughs and towns of England, as freely 
“ and as free in custom and subsidy as the Icing’s 
u subjects do occupy, and not only for themselves, 

“ but colourably for ofhn' strangers, their friends 
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44 ami partners, and also make themselves quit and 
44 exempt from all charges within this realm, in 
44 prejudice and decay of the cities, towns and bo- 
44 roughs of England ; and as far beyond the sea, 
*■ they W ill obey to none authority granted to the 
44 English nation by the king's highness and his 
44 noble progenitors under the great seal of Eng- 
44 land, and by authority of parliament, but they 
“give themselves over to the protection and de- 
“ fence of those outward princes, to whom they 
44 be sworn subjects, and by these manner of per- 
44 sons much coin is conveyed out of the realm.” 

This solemn, if not melancholy exposition of 
the evils resulting from the emigration of British 
subjects, who bad 44 estranged themselves from 
the king's obeisance,” and “ sworn obeisance,” 
and 44 given themselves up to the protection and 
defence of outward princes,” evils which were 
likely to continue and increase if 44 remedy there- 
in” was not provided, is not followed by a denun- 
ciation of such conduct as illegal, or any penalty 
against emigration, or the assumption of allegiance 
abroad. Nothing of that kind is intimated. The 
enacting part of the statute merely provides , 44 that 
44 all and every such subjects horn in England, 
44 and sworn to he subjects to foreign princes and 
44 lords of outward parts, from henceforth (as 
44 long as they shall so abide and he as sub- 
ejects to foreign princes and lords,) that from 
44 henceforth, so long they and every of them shall 
44 pay such customs, subsidies, tolls and other im- 
44 positions, within this realm of England, as other 
44 strangers of those parts,” See. kc. with a pro- 
viso, that 44 when they return to the realm, here 
44 to tarry and inhabit,” they may, by writ out 
of chancery, he restored to the privilege of pay- 
ing as all other Englishmen do. 

Yet the British statesmen, the British judges, 
the British lawyers, all say, that the right of ex- 
patriation does not exist: that the connexion be- 
tween a subject and his country never can be dis- 
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solved ; that a man who is bora in the allegiance 
of his Britannic majesty, must, through all space 
and time, and under all circumstances, remain a 
subject; in fact, that the allegiance, which hinds 
him to be true and faithful to his sovereign, “ of 
life, limb and earthly honor,” is perpetual. 

If, as Blackstone says, (7) this be a principle of Declared to 
universal law, every citizen, of every country, must be . a principle 
forever owe, no matter where lie may be, alle- ] aw . 
giance to his native country. Of necessity, there- (7) l. Bi. 
fore, if this be true, the. United States cannot ad- Com - 369 - 
mit a native horn subject of Great Britain to be a 
citizen of the United States; and, of like neces- 
sity, the British government, if it reason correctly 
on its own principles, cannot admit those w ho ow r e 
allegiance to the United States, or to any other 
country, to be British subjects. But the British 
government does so admit them. It does not wait 
even to be petitioned, as in the United States. 

It takes it for granted, that every man must be 
willing to become a British subject, and it confers 
the right on certain classes of persons who would 
often w illingly dispense with it. Thus, by a law- 
passed in the 13 Geo. II. c. 3, foreign seamen British star, 
who shall have served two years in a ship of w ar, of natufa1 '- 
&e. are ipso facto naturalized British subjects. (8) . j B 
There are several other classes of persons, who, Wk 1 
after certain probationary services, are, by diffe- 
rent statutes, naturalized to all intents and pur- 
poses, as if they had been born British subjects. 

>So far has this principle been carried by parlia- 
ment, that in the time of queen Anne a law- was ' 
passed, naturalizing all foreign protestauts what- 
ever. This law was repealed because it was 
found to be inexpedient, but not from any doubt 
of the power or right of the government on the 
subject of naturalization. 

Here we see a comprehensive system of natu- 
ralization, far transcending the limits which the 
United States have prescribed for themselves. 

Yet we are solemnly told by the British jurists. 
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that allegiance is a perpetual duty! The British 
statutes make a foreigner a subject, to all intents 
and purposes whatever. This subject is bound, 
by his new allegiance, to defend his statutory so- 
vereign against all his enemies ; and yet this alle- 
giance is imposed on a man, who, according to 
the British exposition of the principles of univer- 
sal law, is the subject of another country, and 
therefore bound by an unalterable allegiance to 
that country! 

Let us pause for a moment, to trace the practi- 
cal operation of this legislative principle, by vir- 
tue of which naval service makes a foreigner a 
subject, without any application on his part for 
that purpose. A Banish subject serves on board 
of a British trading vessel, in time of war, for two 
years. The British government declares war 
against Denmark, and the Danish seaman, who 
has gone home to defend his country, is made a 
prisoner while he is endeavouring to save Copen- 
hagen from destruction. According to the Bri- 
tish law, he is a traitor, and may he condemned 
to death, for having taken up arms against his 
sovereign, by statute, George III. This is un- 
questionably the law of England; yet Jeffries 
himself would scruple to pronounce the sentence. 
If he did pronounce it, the execution would be 
murder, even if prescribed by a thousand sta- 
tutes. The remark, therefore, made by Black- 
stone, in speaking of voluntary allegiance, that it 
is the foreigner’s own act, thus to subject himself 
absolutely to his new sovereign, does not apply 
to cases of this description; for he expressly de- 
clares, that two years service in the navy makes 
the foreign seaman, ipso facto, a British subject. 

Thus, GreatBritain not only exercises the right 
of naturalizing the subjects of foreign states, but 
assumes the power of naturalizing them, without 
their consent or knowledge. If this right be legi- 
timately exercised by Great Britain, assuredly 
the right, as claimed by the United States, may be. 


Digitized by Google 



also legitimately exercised. Ought slie In deny 
lo others this attribute of sovereignty which she 
asserts for herself? Is she to make foreigners 
.subjects to all intents and purposes, and yet claim 
allegiance from those of her subjects, who, in imi- 
tation of her example, have been made citizens, to 
all intents and purposes, elsewhere? 

Monstrous as this pretension is, it is main- 
tained bv Great Britain, and her conduct has been 
openly vindicated on the floor of congress. The 
pressure of the argument just stated lias been felt 
both in America and Great Britain, and the same 
answer, in both countries, has been attempted. ({>) 
It has been urged in congress and in parliament, 
that the allegiance which a man of full age, of 
sound mind, and with deliberate purpose, assumes 
upon himself, in his adopted country, and which 
he takes an oath to observe, is of inferior obliga- 
tion to that which fastened upon him at the mo- 
ment of his birth; that allegiance which lie has 
abandoned his native country to shake off, and 
which he has solemnly abjured. Yet this infant, 
.involuntary, and abjured allegiance, it is con- 
tended, is paramount to that which is deliberately 
assumed in the maturity of age, and sanctioned by 
the strongest obligation which religion itself can 
impose’ Thus, though the naturalized citizen 
may defend his adopted country, where all his 
affections, and all his interests, are fixed, against 
all other countries, lie is a traitor, and must suffer 
death, for making that defence against the sove- 
reign of the territory in which he happened to be 
horn. But this is not all. Bound by the inextin- 
guishable allegiance of his birth, he must obey the 
call of his sovereign, even if required to take up 
arms against the country which has hospitably 
opened its doors to receive him; — the country 
which gave birth to liis wife and all his children ; 
— the country, a part of whose soil is his own, and 
w’here every hope and every prospect that can give 
value to existence can alone be realized* 
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Difficult as it is to restrain those feelings which 
a doctrine like this is so well calculated to excite, 
the fallacy of the suggestion, that adopted alle- 
giance must he subordinate to the allegiance of 
birth, shall be deliberately and temperately ex- 
posed. 

from ^he answcr 1° Ibis remark is furnished by 

stone, i Com. Blackstone. He states expressly, (10) that an 
3? 4. alien, by naturalization, is put exactly in the same 

state as if he had been horn in the Ci king’s le- 
And Woode- geance.” W oodeson, speaking on the same sub- 
son - jcct, represents the naturalized foreigner as being 
(U)Voii. a subject, to all intents and purposes, except of- 
388 . fices and grants. (11) 

Fmm the Such too is the doctrine of the civil law. “Na- 


ctyd law. (( turalization makes the persons naturalized of 
( 12 ) Domat “ the same condition with the natives.” (12) That 
fi' s 9 ’ 1>age this effect must be produced, seems to be implied 
ibi’a * 7 , s . 4, by the term itself. To naturalize a foreigner, is 
and 355, 357 . to give him the rights and character which a na- 
tural born subject enjoys. 

But the conclusive answer to the suggestion, 
that in Great Britain, assumed allegiance is of a 
words oFthe subordinate and qualified character, is afforded 
statute. by the British statutes of naturalization. The 
statute before referred to, of the 13 Geo. 2. c. 3, 
continued by 20 Geo. 3. c. 20, has these words 
in the 2d section : 1 


“ A nd for the better encouragement of foreign 
u mariners and seamen, to come and serve on 
ts board ships belonging to this kingdom of Great 
“ Britain ; Be it further enacted by the authority 
“ aforesaid, that every such foreign soaman, who 
i{ shall, from and after the first day of January’, 
“ 1739, have faithfully served, during the time 
“ of war, on board of any of his majesty’s ships 
“ of war, or any merchant, or other trading ship 
“ or ships, vessel or vessels, or privateers (which, 
u at the time of such service, shall belong to any 
u of his majesty’s subjects of Great Britain) for 
the space of two years, shall, to all intents and 
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« purposes , be deemed and taken to be natural 
“ born subjects of his majesty’s kingdom of Great 
u Britain, and have and enjoy all the privileges, 
u powers, rights and capacities, (13) which such £{^,Jjogy 
u foreign mariner or seaman could, should or justifies the 
“ ought to have had and enjoyed, incase he had 
“ been a natural born subject of his majesty, and ken between 
u actually a native within the kingdom of Great ri s ht and c »- 
u Britain.” pacity ‘ 

The third section of this statute declares the 
persons thus naturalized, to be incapable of hold- 
iag offices, civil or military, or of taking a grant 
of lands from the crown. 

Thus we see that the statute makes the natural- 
ization absolute, to all intents and purposes, ex- 
cept as to offices and grants of land from the 
crown. But although the rights of the persons 
naturalized are thus limited, the naturalization is, 
in all other respects, complete and absolute. The 
naturalized foreigner is to be deemed and taken 
to be, to all intents and purposes, a natural born 
subject: and the duty of allegiance, founded on 
that naturalization, is as absolute and unlimited, 
as the allegiance of a subject born within the 
realm. 

The argument, therefore, founded on the prin- 
ciple and practice of British naturalization, is not 
answered. The suggestion, that the allegiance, 
resulting from this naturalization, is subordinate 
to the allegiance of birth, is completely repelled 
by matter of record ; the strong unqualified terms 
of the statute itself. 

The error and oppression of the doctrine of per- Locke>s opi 
petual allegiance, did not escape the observation nion. 
of Mr. Locke, even at a time when his country- 
men were perplexed by university decrees in favor 
of passive obedience, and grave discussions con- 
cerning the divine rights of kings. He contends 
that every man has a right to quit the country in 
which he v» as born, and to consult his happiness 
by becoming a citizen of another state $ and he 
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(1+) Locke 
on Govt. vol. 
2, p 207, c. 8. 


ascribes to allegiance voluntarily contracted, that 
perpetuity of obligation which is claimed by the 
British code as the peculiar attribute of allegi- 
ance from birth. “ But when a man, he says, 
il has, by actual agreement, or by any express 
“ declaration, given his consent to be of any com- 
“ monweal, he is unalterably and indissolubly 
“ bound and obliged to be and remain unaltera- 
u bly a subject of it.” (14) 

In giving to allegiance, voluntarily assumed, a 


higher character than 


that allowed to the allegi- 


ISo allegiance 
jierpctual. 


(15) Droit 
des Gens, vol, 
l.p. HO. 


Blackstone’s 
doctrine se- 
lected for ex- 
amination, 
TS’by. 


ance from birth, Mr. Locke affords to the princi- 
ples, which I have endeavored to establish in the 
foregoing pages, the most direct and unequivocal 
support. But I must be permitted to contend, in 
conformity to those principles, that he has ascribed 
to this allegiance a quality which does not belong 
to allegiance of any description whatever. Alle- 
giance, however deliberately assumed, is not per- 
manent in its nature. The contract, or even oath 
of allegiance, ought not to be so construed as to 
cpmpel a man to remain for ever in a country 
where he enjoys neither health nor prosperity. 
It is sufficient if he be faithful and true while he 
continues a citizen resident. When the residence 
ceases, the obligation, as we have before endeavor- 
ed to skow r , ceases also. A judge, commissioned 
for life, swears to perform the duties of his office-; 
but lie may resign at his discretion, and his con- 
science may be perfectly at rest, if he has per- 
formed his duty while he held his commission. 
Mr. Felice expresses the same idea distinctly. 
He says that the duty of a citizen continues just 
as Ions; as he is a citizen , and that he ceases to 
be so in three ways ; one of which is, a when he 
u goes to establish himself elsewhere.” (15) 

But the doctrine of perpetual allegiance, as 
maintained by the British jurists, deserves a more 
minute examination. 

Iu making this examination I shall coniine my 
remarks principally to sir William Blackstone. 
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If the doctrine of perpetual allegiance, as ad- 
vanced and explained by him, shall be shown to 
be absurd and indefensible, it will be needless to 
devote any time to other writers. If he has failed, 
let no man expect to succeed. I speak this with 
sincerity, with pleasure, and even with a senti- 
ment of gratitude. Blackstone, if not a great 
man, was at least a great writer. Acute, learned 
and laborious, he has rendered service to all prac- 
tical men in America and Great Britain, whether 
statesmen or lawyers. From the “ rudis indi- 
gestaque moles,” the rude and disjointed mate- 
rials, from the dark chaos of the common law, 
there has sprang up under his hand a system full 
of light, beauty, order and elegance. What man 
could do, he has done. But he could not effect 
impossibilities. His materials are often bad ; and 
although they are invariably placed to the greatest 
advantage, their defects cannot always be con- 
cealed. In that part of the system now about to 
be examined, it will be seen at once that the de- 
fect is not in the workmanship, but in the ma- 
terials. 

The doctrine advanced by Blackstone is this : 
that “ it is a principle of universal law, that a sub- 
“ ject of one sovereign cannot, by any act of his 
“ own, no, not by swearing allegiance to another, 
u put off or discharge his natural allegiance to the 
“ former.” This is the proposition. The rea- 
sons alleged in its support, will be hereafter stated 
and examined. 

Upon this doctrine, which the present state of 
things between the United States and Great Bri- 
tain has rendered in the highest degree interest- 
ing, many remarks occur which I shall not hesi- 
tate to exhibit at full length; relying, however, 
almost exclusively, on principles established or 
recognised by British authority. 

The reader, however, ought to be previously 
reminded, that if it be a principle of universal 
law, that the allegiance of birth is permanent and 


The doctrine . 


Contradicted 
by practice of 
naturaliza- 
non. 
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Bla. says, * 
founded on a 
principle of 
universal law. 

This position 
denied. 


unalterable, the British statutes authorizing na- 
turalization, arul the laws of the civilized world, 
which authorize the same thing, are in direct hos- 
tility with that principle. The excuse offered hy 
Blackstone for the mischief which may spring 
from naturalization, to wit, that it is the fault of 
the individual to contract a new allegiance, while 
bound by another, is not always founded in fact. 
The foreign- seaman is, by two years’ service, 
ipso facto, without any other act of his own, a 
naturalized British subject. But, if blame could 
be imputed to him, the censure ought not to come 
from a nation which has passed a solemn statute 
for the express purpose of encouraging this fault. 
The remark of Blackstone, therefore, in relation 
to the law and policy of England at least, is not 
warranted by the fact ; and if it were true, not 
only candor, but common justice forbids the En- 
glishman to make it. If there be any wrong,, his 
nation is, at least, particcps criminis ; a party in the 
transaction. 

It is obvious from what has been said, that 
Blackstone was well aware of the incongruity be- 
tween the British doctrine of perpetual allegiance 
and the British practice of naturalization; yet, lie 
scarcely attempts to surmount the difficulty. He 
contents himself with throwing the blame on the 
individual; and then, with a temerity which may 
be more easily accounted for than excused, he 
endeavours to cover the common law doctrine of 
perpetual allegiance, by declaring it to be founded 
on “ a principle of universal law.” 

This is, indeed, lofty and imposing language ; 
and perhaps it would be difficult to select a pas- 
sage in any book whatever, which has produced 
a more general delusion. Yet, I venture to af- 
firm, that the writer is totally mistaken. Perhaps 
I do not distinctly comprehend what is meant by 
the term “ principle of universal law:” but if 
Blackstone meant to affirm, that the doctrine 
of perpetual allegiance had been universally 
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adopted ; or that it prevailed among the nations 
most distinguished for learning and the arts, « the 
master states of Greece and Rome or that it is 
supported by the writers on the law of nature 
and nations, which seems to have a better claim to 
the character of universal law, than any other 
code or system, the error of the aflirmation shall 
be unquestionably shown. 

But before 1 undertake to expose this error, Biackstone'* 
the temerity of which the writer must have been tement> ’ 
conscious of, when he advanced it, deserves our 
notice. 

It will be remembered, that his object was to ^ 
give sanction and support to a doctrine of the com- HaielnH 
men law, which, according to his own view, was 
not entirely free from difficulty, and he endeavors 
to effect his purpose by declaring this doctrine to 
be founded in a principle of universal law. To 
justify this important declaration he. refers to one 
writer only, and that writer an English .judge ex- 
pounding the law of England. A principle so 
interesting to mankind, would seem to require 
more support than could be afforded by a sin- 
gle reference, although that reference be to lord f. 1G ) 1 HaJc * 
Hale. (16) 

But this is not all. Lord Hale does not use the 
expression for which he is quoted by Blackstone. Not support- 
He says that a man cannot owe allegiance to two cd h >' Ha,e - 
princes or states; a point admitted and to be here- 
after noticed ; and that natural allegiance cannot 
be divested without the concurrence of the prince 
to whom it was first due. It is true, that this last 
proposition is advanced without any modification 
and w ithout any reference, in terms, to the law of 
England. But he was speaking of the law of 
England, and all his propositions must be consi- 
dered as explanatory of the law of England, and 
confined to that law, unless there be an explicit 
averment or notice to the contrary. If this rea- 
soning be not admitted to be correct, there are few 
positions taken by lord Hale, or even by Black- 
s’) 
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stone, which may not be said to be sanctioned by 
Mafe refers principles of universal law. Hale himself quotes 
to feudal law no wr jt er upon universal law, but takes all his 
ony ‘ illustrations from cases strictly and exclusively 
feudal in their nature. In fact, illustrations could 
be obtained from the feudal system only, until the 
establishment of which, by the barbarous nations 
which took possession of all the provinces of the 
western empii’e, the doctrine of perpetual alle- 
giance seems never to have been known. 

Origin of the And here it may be proper to digress for a mo- 
doctnne of men t to show what this doctrine originally was. 
legiance. and from whence it arose. 

From the feu- The P eo P^ e who overturned the Roman empire, 
dai system, and settled in its various provinces, w ere freemen. 

They followed the chieftain, w r ho led them forth in 
quest of new settlements, from choice, and consi- 
dered their conquests as a common property in 
which all had a title to share. As they had to 
maintain their acquisitions, not only against the 
remnant of the Roman power, but against the 
more formidable inroads of new invaders, self- 
defence was their chief care, aud seems to have 
been the sole object of their first institutions and 
policy. Every freeman, upon receiving a portion 
of the territory, bound himself to appear in arms 
against the enemies of the community. This mi- 
litary service was the only condition on which he 
held his lands. Thus, a feudal kingdom resem- 
bled a military establishment, rather than a civil 
institution. The victorious army, cantoned out in 
the country which it had seized, continued rang- 
ed under its proper officers, and subordinate to 
military command. Every proprietor of land, 
equipped for service, was ready to march to bat- 
tle at the summons of his superior, to whom he 
owed homage or fealty ; and whom, in the military 
language of that day, he Avas bound to defend in 
life, limb and earthly honor. 

In the early ages of the feudal system, the ba- 
rons regarded the right of private Avar as sacred. 
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War itself was the only honorable occupation of a 
freeman or soldier, and strangers were always 
viewed as enemies. In such a state of society 
and military government, it is obvious that he who 
had accepted lands from one prince, on the con r 
dition of military service, could not accept lands 
from another prince on the same condition, with- 
out being involved in perpetual difficulties where 
there was perpetual war. These difficulties were, 
however, often encountered, and the vassal who 
owed allegiance to both of the contending mo- 
narchs, was sure to suffer by the success of either. j i; j S(tKob 
From the relations thus subsisting between the Hist. Ch. 5, 
vassal and the lord, the military tenant of the land |v°^- a s n [ d n 
and the chief of whom it was held, obviously quanto the 
arose the doctrine, that fealty or allegiance w as a foundation & 
duty wliich could not be divested without the jaw°of na-* 6 
consent of the prince to whom it was due. (17) lions - 
A regulation peculiar to the feudal system had 
a direct tendency to make this'idea familiar. Ac- 
cording to the principles of the feudal system, for 
many years after its first establishment, the te- 
nant could not dispose of his land without the 
consent of the lord ; i( it not being reasonable nor 
allowed,” says Blackstone, ( 18) “ that a feudatory (18) 2, ti. 
u should transfer his lord's gift to another, and 
** substitute a new tenant to do service in his own 
** stead without the consent of the lord.” 

If the foregoing statement be correct, it is ma- AUcgiani* 
nifest that the fealty or allegiance due from the Ivom'i enure, 
tenant, was due from him as tenant. His alle- not birth, 
giance, though binding upon him for life, unless 
he was released by his lord, was the allegiance of 
tenure, and not of birth. The oath of allegiance 
came from tenure, and not from birth. The place, 
of birth was immaterial. Subjects of England 
held lands in France, and subjects of France held 
lands of the king of England. For these lands 
military service was due, and the oath of fealty 
or allegiance was the security for its performance. 

With us in England,” says Blackstone, ( 10) *• it (i9) i v - 
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-Jt) 

l( becoming a settled principle of tenure, that all 
“ lands in the kingdom are held of the king as 
“ their sovereign and lord paramount, no oath but 
“ that of fealty could he taken to the inferior 
“ lords, and the oath of allegiance was necessarily 

confined to the person of the king alone. But, 
“ by an easy analogy, tlie term of allegiance w as 
“ soon brought to signify all other engagements 
<( which are due from subjects to their prince, as 
u well as those duties which were simply and 
“ merely territorial.” 

According to Blackstone, then, the duty of al- 
legiance was at first simply and merely territorial ; 
or, as was said before, the effect of tenure, and not 
of birth. This allegiance w as so far perpetual, 
that it could not he divested without the consent 
of the lord; who, it must he remarked, could not 
transfer his scignory without the consent of the 
tenant. But we now' see, that by what is called 
“ an easy analogy,' - ' this territorial allegiance, this 
duty founded on tenure, and co-existing w'ith it 
only, has been converted into the perpetual and 
unalterable allegiance of birth. Yet it is Black- 
stone himself who tells us, that this very alle- 
giance, proceediug by an easy analogy from alle- 
giance by tenure, is founded ou a principle of 
universal law' ! 

For this principle of universal law, Blackstone, 
as we have seen, refers to Hale. The passage 
cited does not justify the reference. On the con- 
trary, the chapter to w hich this reference conducts 
us, contains a doctrine which forbids us to ascribe 
to Hale the opinion in support of which lie is 
quoted ; a doctrine which shows, as clearly as the 
statute before recited, that allegiance from birth 
is not considered as a duty which nothing can 
impair. “ An alien resident,” says Hale, “ was 
“ compellable to take the oath of allegiance in 
“the court lcet; and in times of hostility' with 
“foreign kingdoms, especially France, aliens 
“ w'ere constrained actually to swear fealty to the 
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crown of England, and thereby to superadd an 
u actual allegiance to the local allegiance which 
u they had, being under the king’s protection as 
u subjects, though in truth tliey were the natural 
i( subjects of the hostile prince. If they refused, 
u they were imprisoned, or expelled the king- 
“ dom.” 

This ((notation answers two purposes; it cor- 
roborates the argument founded on the practice of 
England, and it proves that Hale does not sup- 
port Blackstone in his assertion of this supposed 
principle of universal law. 

It is to be observed, however, that Hale refers 
to Coke’s report of Calvin’s case (20) for all that 
he omits on the subject of allegiance. It may be 
proper, therefore, to examine bow far this adop- 
tion by Hale of the principles in Calvin’s case, 
will afford the support required. 

In this case, it was said, or, let it be, decided, 
that allegiance is due by the law of nature. 

Seeing, then,” says the report, “ that faith, obe- 
dience and ligeance are due by the law of nature, 
it felloweth that the same cannot he changed or 
taken away,” the law of nature being immutable. 

Hut how was this proposition supported? By 
an inquiry into the rights and duties of man in a 
state of nature? By showing how far those rights 
and duties might be legitimately modified by go- 
vernment? By the history and practice of nations, 
and by the writings of the celebrated men who 
had devoted themselves to the study of that code 
of ethics by which men and societies are governed? 
There was nothing of all this. In their argu- 
ments of this cause, says Coke, *'■ the lord chan- 
cellor and my brethreu, the judges, told no strange 
histories, cited no foreign laws, produced no alien 
precedents.” The law of England afforded the 
only ground of decision. 

Thus it appears, that in support of the forego- 
ing assertion of a principle of universal law, 
Blackstone, the most distinguished of the British 
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jurists, stands, even after he is allowed the bene- 
fit of Hale’s reference to Coke, without any sup- 
port, except that which is afforded by a decision, 
or dictum, founded exclusively on the law r s of 
England ! It seems almost impossible to conceive 
that a reference more completely unwarrantable 
could have been made. 

Decision in A few words may be devoted to the dictum or 
Calvin’s case decision itself. If, by the law of nature, we mean 
that law which prescribes the duty of man, as a 
moral agent, while in a state of nature, it is ma- 
nifest that the duty of allegiance, which is a duty 
entirely political, cannot be regulated by it. Ac- 
cording to. this view, the proposition is palpably 
erroneous. If, on the other hand, we mean by 
the law of nature, that system of rules which rea- 
son and justice dictate for the government of men, 
in every situation in which they can be placed, 
whether as members of unconnected families, or 
as members of a regular and organised society, it 
may be conceded that allegiance is due by the law 
of nature. Hut, on what account is it due? The 
British authorities answer, For protection. What 
then is the result? Obviously, that when the pro- 
tection ceases, the allegiance is at an end. But 
there is a farther consequence. If allegiance he 
due by the law of nature, and it be admitted to be 
due ou account of protection, the sovereign who 
affords the protection must be entitled to the al- 
legiance. The emigrant, therefore, who receives 
protection from the government under which he 
has sought an asylum, must owe allegiance to that 
government. According to Hale, as we have 
just seen, this reasoning has been adopted and 
carried into effect in England. Thus it is appa- 
rent, that the establishment of the position, that al- 
legiance is due by the law of nature, will contri- 
bute no aid to the doctrine which inculcates the 
perpetuity of the allegiance of birth ; but, on the 
contrary, is favorable, rather than adverse, to the 
principle of local and temporary allegiance. 
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Having endeavoured to shew that Blackstone The docLrme 
is not supported by the reference which he has 
given, in relation to his assumed principle of uni- contrasted 
versal law, and having also attempted to point ShLwTc. 
out what allegiance originally was, and from trines, 
whence it arose, it is proper now to contrast the 
doctrine advanced by Blackstone with other doc- 
trines maintained by English jurists, and sanc- 
tioned by English courts. 

The quotation from Hale, formerly given, states Hale’s cpi- 
that allegiance cannot be due from the same per- “^ inst 
son to two different princes or states. Now, by giances. 
the law of England, every man is declared to owe 
a local allegiance to the British government so 
long as he continues within the realm. If alle- 
giance cannot be due to two different states, and 
if local allegiance be declared to be thus due, is 
it not clear that allegiance from birth is super- 
seded during the continuance of this local alle- 
giance? 

The answer, I know' full well, will be, that 
Hale’s doctrine is to be taken altogether; and 
that, while he admits this local allegiance, he 
maintains the perpetuity of allegiance from birth. 

It is true, that he does so ; and this is identically 
the ground of my objection : nor will the force of 
the objection be in any degree impaired until some 
person shall show, w'hat neither lie nor Black- 
stone has shown, that there is no collision between 
the duties prescribed by local allegiance and al- 
legiance from birth. 

Upon this point, Blackstone gives to us abun- 
dant information ; and states most clearly, that 
the duties, imposed by natural and local alle- 
giance, are the same, except in point of dura- 
tion: (21) of course, w hen they meat iu col- ' ’ ‘ 
lision, one must give way. 

“ Allegiance,” says he, “ is the tie or ligamen 
“ which binds every subject to be time and faitli- 
“ ful to his sovereign liege lord the king, in re- 
“ turn for the protection which is afforded him. 
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u stud truth and laitli to bear, of life, limb and 
earthly honor, and not to know or hear of any 
“ ill intended him without defending him there- 
from. And this allegiance , we may remember, 
“ was distinguished into two species; the onena- 
*• tural and perpetual, which is inherent only in 
“natives of the king’s dominions; the other lo- 
u cal and temporary, which is incident to aliens 
i( also.” 


• 22 ) i, 3ro. In another place he expresses a similar idea. (22) 
“ As the prince affords his protection to the alien 
“ only during his residence in the realm, the alle- 
“ giance of an alien is confined in point of time to 
u the duration of such his residence, and in point 
" of locality to the dominions of the British em- 
“ pire.” 

The only difference, then, between natural and 
local allegiance, according to the theory of the 
English law, is in point of duration. The first 
is said to continue for ever; the latter only during 
the residence of the alien; but, while this latter 
continues, the obligation is precisely the same. 
Practice of | n conformity to tliis idea, we find that in Eng- 
uie oa'th of S hand all persons above the age of twelve, whe- 
aiiegiance to ther natives, denizens, or aliens, may be required 
;23) Bia. l, b) take the oath of allegiance. (23) 
o«8. Upon the same principle, aliens in England, 

when they commit that act which would consti- 
tute a breach of allegiance, or treason, in a sub- 
ject, arc deemed in law to be traitors, and are 
liable to be condemned and executed as such. 


,. 2 -c, Cr.JUw The fact of being domiciled here, says East, (24) 
*’ 52 ' does in itself imply an engagement to be true and 
faithful to the government. 

To this doctrine it will be readily perceived 
that I can make no objection. On the contrary, 
I contend that it is correct. I contend that every 
man who receives protection from any govern- 
ment, under which he may happen to be, owes 
allegiance to that government as long as that re- 
sidence continues. But if this be true, as laid 
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down by the British jurists themselves, what be- 
comes of the duties of natural allegiance, when 
they happen to come into collision with those de- 
cided to be due from the alien owing a temporary 
allegiance? 

The answer which I have ventured to give to in a of 
this question, to wit : that local allegiance must "?■ 
supersede, while it continues, the supposed unal- a nce gives 
terable allegiance of birth, is confirmed by all the wa ?- 
decisions and authorities which speak of treason 
committed by aliens. This may be supposed to 
be a hazardous assertion, and in direct defiance 
of the doctrine so often and so boldly maintained, 
that the allegiance of birth, on principles of uni- 
versal law, is permanent and unchangeable. But 
this doctrine is maintained in theory only. The 
practice does not, cannot, come up to it. 

To place this part of the subject move directly 
under our view, let us suppose a case to occur in 
England, which brings before us the question be- 
tween these two sorts of allegiance. 

Let us suppose an event to have occurred, which Proved by the 
I do not hesitate to say 1 should even now deeply law of . ^ n R- 
deplore. Let us suppose that an army of 100,000 ^e’Jher^ 
men, conducted by Bonaparte, had been landed in local aiiegi- 
England. A Frenchman, long resident in that ^ C bVthe Bri- 
country, acting on this principle of universal law, tish govern- 
which binds him, at all times and places, true faith ment - 
to bear to his sovereign, and not to hear of any * 

harm intended him, without defending him there- 
from, gives information to the enemy, by which 
a large portion of his army is saved from de- 
struction. The alien Frenchman is arrested for 
treason ; he is convicted, and dies : justly dies, the 
death of a traitor. His defence, founded on the 
perpetuity of his allegiance, on this great principle 
•of universal law, availed him not. And why did 
it not avail him? There can be but one answer. 

The local allegiance which he owed to the coun- 
try, whose protection he then enjoyed, superseded 
all other allegiance. 

6 
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That such would be the decision of an English 
tribunal, will not be doubted by him Avho is at 
all conversant with the writings of Coke, Hale, 
Hawkins, Foster, Blackstone, or East. 

Decision of According to Foster, it was “ laid down by all 
ail the judges. “ the judges assembled by the queen’s command, 
“ January 13, 1707, that if an alien, seeking the 
protection of the crown, having a family and 
i( effects here, should, during a war with his na- 
“ tive country, go thither, and there adhere to the 
u king’s enemies for purposes of hostility, he may 
u be dealt with as a traitor. For he came and 
“ settled here under the protection of the crown. 
(i And though his person was removed for a time, 
u his effects and family continued still under the 
ii same protection,” The most strenuous advo- 
cate of the doctrine of expatriation, could not have 
gone farther towards establishing the supremacy 
of local allegiance, when in conflict with the sup- 
posed allegiance of birth. 

The preceding case having shown that local 
allegiance, when claimed by England from a fo- 
reigner, supersedes the allegiance due by that fo- 
reigner to his native country, it will be proper to 
put another case in which the local allegiance, due 
from a native of England to a foreign state, comes 
in competition with that which his birth is sup- 
posed to have stamped indelibly upon him. 

Cate where A native of the British empire came to the 
Incefsdue b ^ n ited States, we will suppose, many years be- 
a’natlveE.J fore the present war, married here, has a nume- 
giishinan to a rous family of children, and has acquired consi- 
oreign state, ^ era jji e p r0 p e rty. In addition to this, he has 

taken the oath of allegiance and abjuration, and 
has faithfully performed all the duties of a good 
citizen. This is certainly a strong case, though 
common ; but I am at liberty to put the strongest 
possible case, because, according to the English 
law, the allegiance of the native British subject 
cannot be changed by time, place or circumstance, 
and the emigrant is still a British subject, though 
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naturalized here. The United States being in- 
vaded, this man and hi9 sons are called into mi- 
litary sendee, and the man himself is made a 
prisoner, while engaged in defence of every thing 
dear and sacred to the human heart. According 
to the theory of the English law ; which, while it 
makes natural allegiance give way to local al- 
legiance, when the latter is due to England, claims 
a supremacy for the former when the latter is due 
to a foreign power ; this man is a traitor for having 
taken up arms against his sovereign. I say, such 
is the theory of the English law. But the Bri- 
tish government cannot act upon this theory. It 
has not done so yet : nor can it be expected that 
a nation, professing to be just, humane and reli- 
gious, could consent to disgrace itself before an 
enlightened world, by condemning a man to die 
for bravely defending the country in which he 
lived, and in which those w hom nature bound him 
to protect were born and destined to reside. 

Such a condemnation could not be reconciled m* Donald's 
to the feelings of the human heart, even if this case ‘ 
imputed violation of natural allegiance took place 
in England itself instead of a distant country. 

The case of iEneas McDonald is a memorable 
proof of the truth of this remark. (25) He was ( i -- Fost 59 
a native born subject of Great Britain ; but lm 
had been educated in France, always resided 
there, and had been in the service of the French 
government. In the rebellion of 1745, he joined 
the Pretender, and was taken prisoner. He w as 
brought to trial for treason. His nativity w r as 
proved, and the act charged to be treason was 
admitted ; but he declared himself to be a subject 
of France, and claimed the treatment due to a 
prisoner of war. His counsel denounced the 
doctrine of perpetual allegiance as slavish in it- 
self, and exploded by the revolution, in which 
the whole nation had thrown off its allegiance to 
James 2d. The court opposed this argument, 
and the prisoner Was convicted. But the jury 
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unanimously recommended him to mercy, and 
lieorge the 2d, who was a brave man, and who 
would have met McDonald face to face in the 
field of battle, complied with the wishes of the 
jury. If we advert to the state of things in 
England, when tliis feeling was iudulged by the 
jury and approved by the sovereign; if we recol- 
lect the alarm and consternation which had per- 
vaded the whole country, the fact exhibited in 
this case, is indeed strong evidence, that the doc- 
trine of perpetual allegiance from birth, ought to 
be expunged from the code to which it belongs. 

But let us view this doctrine under another as- 
pect. Let us suppose that a native born British 
< ase of ana- gu bject, now within the United States, whether 
man in tl.e u. naturalized or not is immaterial, should act in 
fctTu’>o» the P rec * se conformity to this doctrine of natural alle- 
principie'of e giance. This allegiance, it will be remembered, 
perpetual at- binds him to be true and faithful to his sovereign, 
of life, limb and earthly honor, and never to hear 
of any harm intended him, without defending 
him therefrom. The British subject, though ow- 
ing a local allegiance to the United States, un- 
derstanding that the troops of the United States 
are marehiug to surprise a detachment of the 
British forces, gives information to the comman- 
der of the latter, in consequence of which they 
are enabled to escape. In the performance of 
this act, it will be admitted, that the British sub- 
ject has done precisely what the theory of the 
common law supposes to be his duty. Now, 
mark the consequences. In the first place, the 
British subject has done that, for which, if it bail 
been done by an alien in England, the punish- 
ment of death would be awarded. And in the 
second, the British subject has violated the local 
allegiance, which he owed to the United States, 
and for this violation, according to our laws, he 
must suffer death. Yet this act of treason it was 
his duty to commit, because he is bound to be 
true and faithful to his sovereign, wherever he 
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may be, and not to know or bear of any harm 
intended him, without defending him therefrom. 
Thus, the doctrine of perpetual allegiance, enjoins 
on British subjects as a duty, treason against the 
country which has received and protected them, 
and to which they owe, at the same time, a tem- 
porary allegiance, imposing all the duties required 
by the allegiance of birth ! Reason, justice, hu- 
manity, unite to stamp folly, tyranny, and wick- 
edness like this, with the indelible marks of their 
reprobation ! 

Such, however, is the doctrine of perpetual al- 
legiance : and the imputation which has been just 
now cast upon it, must continue for ever, unless 
it shall be conceded, that the allegiance of birth 
must always yield when it comes into collision 
with the duties of naturalization, or of local alle- 
giance. 

It may be urged, that although Great Britain 
has a right to prescribe to foreigners, the exact 
limits of their local allegiance while within the 
realm, yet the allegiance which her emigrant sub- 
jects owe to the local sovereign, must be ascer- 
tained, not by her laws, but his. Of these, it 
may be said, that she is not bound to take notice, 
and that, therefore, in prosecuting those whom she 
claims as subjects, for offences against her laws, 
her decision must be regulated by her law s alone. 

- The principal remark is admitted to be cor- 
rect ; but the inference is denied. Great Britain 
is bound to take notice of the local allegiance 
which may be claimed by foreign states from her 
emigrant subjects. The law of nations is part 
of the common law of England ; and by the law 
of nations, the duty of local allegiance is dis- 
tinctly recognised. (26) u Bound by residence 
“ to the society,” says Vattel, “ they are sub- 
u ject to the laws of the state as long as they re- 
< * main there, and they are bound to defend it.” 

In addition to this, it must be observed, that as 
Great Britain claims for herself, a local allegiance, 


Objection 
that Great 
Britain is not 
bound to no- 
tice foreign 
laws on the 
subject of al- 
legiance. 


Answer. 


(26) Vattei, 
liv. 1, c. 19. 
Grot. b. 1 , c. 
2, s. 5. 
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from foreign subjects, she is bound to presume, 
that other sovereigns claim from her emigrant 
subjects, especially when naturalized, a similar 
duty. If, then, the emigrant native of Great Bri- 
tain has performed that which the local sovereign 
has prescribed as a duty, it is impossible that he 
can be legitimately punished, by any power what- 
ever, for such performance. 

The rinci le ^ lc courts Westminster, the laws of fo- 
ofiei loci 1 reign countries are frequently the topic of discus- 
applied. siou and the rule of decision. Contracts are al- 
ways governed by the lex loci, or law r of the coun- 
try, in which they w r ere made. A contract made 
and to be executed in France, between two British 
subjects sojourning there, will be enforced by an 
English tribunal ; though, if made in England, it 
might be void. Shall it then be said, that, while jus- 
tice requires the application of the lex loci to con- 
tracts, however trivial, human actions and human 
rights shall be excluded from the benefit of a poli- 
cy, as necessary as it is rational and humane? 
Local aliegi- Local allegiance is placed by Coke, Hale and 
ance becomes Blackstone, on this ground : As the prince, say 
residence b> they, is only bound to protect the alien during his 
residence, the allegiance of the alien is confined, 
in point of time, to the duration of such residence. 
Now, let it be supposed that the residence is not 
temporary, but perpetual; that the alien has es- 
tablished himself permanently in his adopted 
country, and shown that he means to remain there 
for ever. If his allegiance be temporary, because 
his residence is temporary, ought not his alle- 
giance, thus taking its character from residence, 
to be perpetual when the residence has become 
so? 

Allegiance Another consideration on this point merits our 
and prosec- notice. The English writers, whom we have be- 
cT reciprc * fore quoted, always proceed upon the principle, 
that allegiance and protection are reciprocal. 
u Sicut subditus regi tenetur ad obedientiam, ita 
( 2 r) 7 Co 5 a. rex subdito tenetur ad protectionem.” (27) “ As 
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tfye subject is bound to obey the king, the latter is 
bound to protect tlie subject.” To this proposi- 
tion no objection is intended to be made. The _ ^ 

error does not yet appear. But in order to make tection not 
this duty of allegiance perpetual, it is said that pen*™** 
the duty of protection is perpetual. The fallacy 
of this idea has been already exposed. When 
the British emigrant is under the protection of a 
foreign power, to which, on account of that pro- 
tection, he owes a local allegiance, he cannot be 
under the protection of George the 3d. This pro- 
tection is not required, and if required, cannot be 
afforded. The royal duty, therefore, is an empty 
name, and cannot be the foundation of a claim so 
important to the rights and happiness of man. 

If local allegiance terminates with protection, why 
should not natural allegiance experience the same 
fate? What charm, what magic, can give to alle- 
giance of this sort, the stamp and character of 
permauence and ubiquity? When Blackstone 
speaks of the allegiance inherent in the king’s 
native born subjects, he says what is inexplicable. 

The doctrine of inherent allegiance is as absurd 
and unintelligible as the doctrine of inherent or 
innate ideas ; and Locke, with perfect consistency, 
was the avowed and able enemy of both. 

It may be suggested, that the doctrine of local Objection 
allegiance is carried too far, because, although j r ° m the “* 
naturalized citizens, in every country, are re- *hown to 
quired to perform all the duties of native citizens, 
yet, this requisition is not extended to alien resi- a ra 12 
dents not naturalized. The answer is this : ac- Answered, 
cording to the English law there is no difference 
between the allegiance due from a British emi- 
grant in the United States, who is naturalized* 
and one who is not. All allegiance to foreign 
States is superseded by that of birth. Another 
answer is, that, although the requisition above 
stated, be not commonly made upon aliens not 
naturalized, the failure to make it is entirely a 
patter of comity or pplky- The course to be 
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The charge 
of inconsist- 
ency in the 
British law 
supported. 


pursued depends entirely on the discretion of the 
government: and we have already seen, that it is 
the practice in England, occasionally, to tender 
the oath of allegiance to aliens as well as to 
others. 

If it be said that the charge of inconsistency in 
the common law, in relation to its doctrine of per- 
petual and local allegiance, is repelled by the 
consideration stated by Blackstone, that the dif- 
ficulty in which the British subject, naturalized 
abroad, is involved, is produced by his own act, 
and that therefore the government, while it ad- 
mits him to be bound by the duty of local alle- 
giance, may lawfully punish him for having con- 
tracted the obligation; the auswers are these: 
1. The law does not profess to punish him for 
contracting this obligation. It proceeds upon a 
supposition that there is no obligation. At least, 
no notice of it is taken. Although it must be ad- 
mitted to exist, the law proceeds as if it did not 
exist. He is charged with a violation of his na- 
tural allegiance; and, in theory, there is no ex- 
cuse for him, from his having acted in conformity 
to the duty of his local allegiance. 3. If the Bri- 
tish government, while it exacts, at its discretion, 
even an oath from those who owe only a local 
allegiance, denies that its emigrant subjects have 
a right to come under that obligation to other 
states, which itself requires from the subjects of 
all other states ; the consistent course would be 
to prohibit emigration, and to punish in England 
those who shall endeavour to evade the law. 
This, however, the government is not disposed 
to do, and would not venture to attempt, even if 
it were so disposed. But, to allow a subject to 
emigrate, though it may justly be presumed that 
he never means to return ; to allow him to go to 
another country, in which the duty of local alle- 
giance immediately attaches; to punish a fo- 
reigner in England for a violation of that duty 
there, and to punish a British emigrant for the 
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performance of the same duty here, are indeed 
contradictions of a “peculiar kind;” but they 
may be “ conceived without any confusion of 
ideas, and expressed without any solecism in 
language.” It is very easy to perceive, that the 
reasoning, whatever it may be, which leads to 
such strange conclusions, is as inconsistent with 
the rules of logic, as the conclusions themselves 
are. repugnant to reason and humanity. 

There is yet another remark furnished by the Case of the 
common law on this subject, showing conclusive- alien who ?*'- 
ly, that the perpetual allegiance due, by the sup- ^don hoids 
posed principle of universal law, from a foreigner 'and in Eng- 
to his own prince, is, in England, completely su- land 
pcrseded by the allegiance of naturalization. An 
alien, says Blackstone, is not permitted to hold 
land in England, because he must then owe an 
allegiance equally permanent with that property, 
which might be inconsistent with that which he 
owes to his natural liege lord. (28) An alien, , 2 s) m, 
then, cannot possess lands in England, because Com 
he must thereafter owe an allegiance as perma- 
nent as the property, .which might interfere with 
his natural allegiance. So far this restriction is 
consistent with the principle so often quoted. 

But we are told, that if the alien he naturalized, 
he may bold lands. Then he owes to the crow n 
an allegiance as permanent as his property, and 
then the effect of this allegiance on that of his 
birth becomes of no consequence. Is not this a 
plain and direct establishment of the supremacy 
of the allegiance of naturalization on the ruins of 
the allegiance by birth ? Yet the United States 
are to be precluded from the right to assert this 
very doctrine ! 

We have .already stated, that the governnvcntciaim upon 
which permits its subjects to emigrate, does, in t **i ec, ?* ft 5 r 
fact, authorize expatriation, because the latter is'mSte™ 
nothing more than emigration with an intention to with a F in * 
settle abroad. When this dissolution of the con- com* 
nexion between the subject and his country has 


Digitized by Google 



00 


f29) Co. Li 
• 223, a. 


Case of con- 
tracts during 
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been tliu** effected, a claim upon the subject* 
founded on the idea that this dissolution has not 
been effected, is absurd, anti, on common law 
principles, void. A condition or qualification an- 
nexed to the grant of an estate or right, repugnant 
t- to the nature of the estate or right, is void. ( 29 ) 
The conveyance of an inheritance, accompanied 
by a restriction of the power of alienation, is ab- 
solute, and the restriction void. On this princi- 
ple, then, as the British government permits its 
subjects to leave the realm, with an intention to 
settle abroad, that is, to cease to be subjects, a 
duty founded on the supposition that they have 
not ceased to be subjects, cannot reasonably be 
claimed. This argument is rendered still more 
cogent by the consideration, that a third party, to 
wit, a foreign state, has become interested in the 
question. 

According to the common law, an infant cannot 
bind himself by any contract except for necessa- 
ries. Yet, according to the theory under consi- 
deration, the infant, at the moment of his birth, 
falls under an obligation, from which there is no 
release but death. No matter where his destiny 
may lead him ; no matter what his situation may 
be ; no matter what high and even sacred duties 
that situation may impose, he was born a subject, 
and a subject he must remain. He owes the 
duty of allegiance, and he must perform it. If 
it should be urged, that the contracts of infants 
are susceptible of confirmation, after maturity, 
and that the continuation of residence after full 
age, may be regarded as this confirmation of the. 
contract or obligation of allegiance, the reply is 
obvious. In ordinary contracts, the act of con- 
firmation has a direct and necessary* reference to 
the contract requiring confirmation ; such, for in- 
stance, as the receipt of rent under a voidable 
lease. This receipt is obviously a voluntary and 
deliberate affirmation of the validity of the con- 
tract under which the payment is made. But 
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tlie continuation of residence after full age is a 
matter of course, and not of choice ; and the sub- 
ject cannot truly be said to have made his elec- 
tion, until he has actually decided to quit his 
country. Before that time, he has exercised no 
will upon the subject, and no act which he per- 
forms can be justly considered as a deliberate and 
intentional confirmation of this supposed contract 
of allegiance. It may further lie observed, that 
in all cases of contracts, whether made by infants 
or persons of full age, the consent of the party 
supposed to be bound is an essential ingredient, 
and this consent is distinctly expressed. But in 
the present case, the party is not consulted, and 
the single fact, birth within the realm, is regarded 
as sufficient to bind him during life. 

The foregoing cases have been selected for the 
purpose of showing, that the principle of per- 
petual allegiance, maintained in Great Britain, is 
inconsistent with other principles recognized by 
her jurists, or established by her courts. The 
cases now about to be presented, show very clear- 
ly, that tins principle, even in England, has been 
shaken to its foundation, if not completely over- 
turned. 

According to Vattel, (30) <( as it is not the ^ Book 3 
“ place, where a thing is found, but the character c. a, s. 75. 

“ of the person to whom it belongs, which fixes 
“ the nature of that thing, moveables belonging 
“ to neutrals, found in an enemy’s country, or 
“ vessels, ought to be distinguished from those 
(t which belong to the enemy.” 

According to this doctrine, the ships and goods 
of an American citizen, sojourning in France, 
ought not to be seized as enemy’s property, by 
the British, supposing them to be at war with 
France only, and not with the. United States. 

The seizure ought not to be made by them, not 
only because the act would be contrary to the law 
of nations, but to their great principle of univer- 
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sal law, which renders immutable the national 
character of an individual. 

Principle of But late experience has taught us, that the law 
bounce lost na ^ ons J and even the rules of the common 
sight of in law, however solemnly announced, may be mo- 
the admiralty difletl or superseded in the British tribunals, to 
suit the exigency of the times. 

( 31 ) Scott’s In the case of the Vigilantia, (31) Sir William 
quotes, with approbation, the decision as to 
p ' certain emigrants from the United States to 
France, who carried on trade there, after the war 
of 1793, between France and Great Britain, had 
commenced. By that decision, the share of the 
partner domiciled in France was condemned as 
enemy’s property, and the share of the residents 
in America restored. 

The language of the same judge, in the case 
( 52 ) Ibid, of the Embden, (33) deserves particular notice. 

Speaking of a native born Prussian, he says, 
I think he has hardly a right to be considered 
“ as a Prussian subject. lie is a single man, 
u who has established no domicile, by family 
“ connexions: and, in his own person, he has been 
“ constantly employed, for ten years, in trading 
“ from Amsterdam to Greenland. By such an 
“ occupation, he is divested of his national cha- 
u racier, and becomes, by adoption, a perfect 
(i Dutchman.”— The most zealous advocate for 
expatriation might hesitate, before he would ac- 
company the judge to the point to which he has 
advanced ; and even an ordinary logician might 
question the accuracy of that reasoning, which, 
while it proved the Prussian to be a perfect 
Dutchman, also proved that he was quite as good 
a Greenlander.— The facility with which the na- 
tional character of an individual, stamped upon 
him by a principle of universal law, is thus 
changed, when belligerent pretensions require 
such change, cannot but be observed. No com- 
ment is necessary. 
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Let us hear the judge again. In the case of the 
ship Endrauglit, (33) he expressly decides, “ that Rol »- 
“ mariners are to 1/e characterised by the country ep ‘ 

“ in whose service they are employed. The 
“ master I must consider as a Dutchman, though 
u by birth a Dane ; and though he may have a 
“ wife and family in a neutral country, yet his 
“ own personal occupation has always been in 
u the Dutch trade.” 

According to this doctrine, an American sea- 
man may not only be divested of bis national 
character, but he may change it, as easily as he 
can pass from one ship to another. But a British 
seaman, it seems, is always a Britisli subject and 
seaman. His national character is fixed and un- 
changeable. The service in which he may be 
engaged, does not affect it. On the contrary, he 
may be seized as a British subject, wherever he 
is found upon the ocean. — This, however, M ill 
be hereafter noticed. 

The doctrine advanced in the court of admiral- 
ty, in relation to the citizens or subjects of foreign 
states, has been adopted in the courts at West- 
minster, in relation to British subjects domiciled 
abroad. 

In the case of Wilson & Maryatt, (33) lord in the civil 
Kenyon, in November, 1798, the same month in y^a^!" 
which sir W. Scott pronounced the opinions sion 
just quoted, advanced a corresponding doctrine. ^ 8 Tenr ‘ 
“ Collet, (says lie,) is a citizen of this country by v 
u birth, so that he cannot throw off his allegi- 
“ ance to this country. He is also a citizen of 
<( America, for purposes of commerce, it being 
“ found by the special verdict, that he has been 

adopted as a citizen of that country ; and the 
“ circumstance of his being a natural born sub- 
u ject here, cannot deprive him of the advantage 
“ of being a citizen of that country. 

According to this decision, a British subject is 
always a British subject, in relation to allegiance, 
that is, when it suits Great Britain to claim him 
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Exchequer 
decision. 
(34) Mar- 
shall, 73. 


a* a subject ; but he may become a citizen of an- 
other state., for the purpose of carrying on that 
commerce, which, as a British subject, he could 
not prosecute ! 

By the law of England, an insurance effected 
upon an illegal voyage, is void. (34) An insu- 
rance was eftected for the benefit of J. B. a na- 
tive of Ireland, but an adopted and resident 
citizen of the United States, on a ship and cargo 
bound to a Danish port, during a war between 
Great Britain and Denmark. The vessel being 
lost or captured, the underwriters refused to pay, 
saying that the voyage insured could not be law- 


fully prosecuted, J. B. 


being a British 


subject. 


After much discussion and delay, lord Ellenbo- 
rough adjourned the question to the exchequer 
chamber, where the decision was in favor of the 
insured J. B. Of course, it must have been set- 
tled, that J. B. though born a British subject, 
was not so completely a British subject, that he 
could not lawfully trade with the public enemy, 
infcrenc If it be said, that these decisions are correct, 
tvom the fore- u P on principles of expedience, and even of ne- 
going deci- cessity, 1 am not bound to reply. Good or bad, 
M°ns. . they answer the purpose for w hich they are in- 
troduced. They prove that this great principle 
of universal law has been forced, in the English 
courts, both of civil and admiralty jurisdiction, 
to give way to considerations deemed of higher 
moment. If it be said, that this departure from 
the principle which renders the national character 
of an individual unchangeable, is restricted to 
cases arising under the complicated relations of 
trade and war, and that allegiance is left un- 
touched,, the observation is admitted to be true. 
But this observation proves nothing, except the 
very proposition here meant to be sustained, 
which is, that the national character of an indivi- 
dual is not, according to the decisions of the 
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highest English tribunals, permanent and un 
changeable. 

'It may not be improper to conclude this part 
of the discussion, by stating a circumstance which 
will also show how little the principle under con- 
sideration is sometimes regarded by public agents 
in England. To the report of the secretary of 
state, dated March 5, 1800, there is annexed a 
statement of applications made to the British go- 
vernment, in cases of impressment, from 1st Sep- 
tember, 1804, to 18th May, 1805, by the American 
consul. The fourth case in that statement is that 
of Thomas S. Pollok. The remark affixed to 
his name is in these words, “ This man had a 
“ custom house protection, and a certified copy of 
u his act of naturalization. He has been dis- 
“ charged.” 

The case of William Greene, No. 2t7, is 
equally remarkable. “ Being married and set- 
“ tied in England, he was refused to be dis- 
“ charged. He had a custom house protection.” 

Whether the editor of the Political Register, pub- 
lished in London, is correct, in saying that na- 
turalization from marriage is established by the 
law of England, I cannot undertake to decide. 

If there be any statute on this subject, it is proba- 
bly of very recent date. 

The proposition stated by Blackstone, affirm- 
ing the perpetuity of allegiance, having been ex- 
amined, and contrasted with other doctrines re- 
cognised by the jurists and courts of England, a 
few moments nnftt lie devoted to a notice of the 
reasons on which that proposition is made to rest. 

The first reason is, “ that subjects, as soon as Examination 
“ they are born, are immediately under the king's of the rea- 
ft protection, at a time too, when, (during their *he S Britm/ 0r 
• u infancy) they are incapable of defending them- doctrine of 
“selves.” The answer to the first part of the al * 

remark is obvious. If they owe allegiance, be- 
cause they receive protection, when the protec- 
tion is at an end the allegiance must cease. The 
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latter part of the remark is frivolous. The duty 
of perpetual allegiance cannot be founded on the 
incapacity of the infant to defend himself, because, 
when that incapacity ceases, in consequence of 
maturity, the allegiance still continues. The real 
doctrine maintained by Coke, Hale, ami Black- 
stone himsolf, is, that allegiance is due on account 
of protection ; and this position no man will be 
disposed to controvert. The question is, not 
whether allegiance be due where protection is re- 
ceived, but whether allegiance be due where pro- 
tection is not received, because it was received 
by the subject during infancy. 

The second reason is equally fallacious. It 
assumes for its bjtjds a position, not only not true, 
but impossible to be true. u As the prince is al- 
i( ways under a constant tie to protect his natural 
u born subjects, at all times and in all countries, 
u their allegiance due to him is equally universal 
11 and permanent.” Now, it is obvious, that the 
prince cannot be bound to protect his natural 
born subjects, established in foreign countries. 
He cannot afford them protection. They are out 
of his reach, and do not want this protection. 
They are under the protection of the local prince, 
to whom, on that account, they owe allegiance. 
It is not necessary, however, to press this point. 
The subject has been already noticed, in consi- 
dering the rights which the emigrant subject may 
be supposed to retain. 

Upon the whole, the common law doctrine of 
perpetual allegiance, appears ^to be erroneous in 
itself, opposed by the practice of parliament, aud 
contradicted by principles sanctioned by the 
highest British tribunals. 

The prind- Before I go farther in this discussion, it may 

pies of this not be improper to test the rectitude of the lead- 
tr^rticuiar principles advanced in the first part of this 
cases. address, by applying them to cases which have 
occurred in ancient as well as modern times, and 
which, from the characters of the individuals 
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concerned, liave attracted the notice of mankind. 

If they shall he found to afford aid in the solu- 
tion of questions hitherto not completely settled, 
the fact itself will be no inconsiderable evidence 
of their truth. 

Coriolanus, a Homan citizen, eminent for va- Coriolanus. 
lor and integrity, and distinguished by his mili- 
tary services, was unjustly banished by a sen- 
tence of the people. His enemies, the tribunes, 
procured his condemnation, by adopting a mode 
of taking the votes which had never been, in such 
a case, resorted to before. He left the city, took 
refuge among the Yolsci, whom, though then 
hound by a treaty of peace with the Homans, he 
incited to make war against them. Coriolanus 
was one of the generals who conducted the army 
of the Volsci against his countrymen. 

According to the doctrine which has been ad- 
vanced, if Coriolanus had fallen into the hands of 
the Romans, he could not have been punished as 
a traitor. His banishment had dissolved the con- 
nexion between his country and himself, and if 
he had been taken, he could only be regarded as 
a prisoner of war. It will be observed that I 
speak only of the legal question between him and 
his country, and that question seems to he easily 
decided. If it he said that he was unjustifiable 
in making war, from a sentiment of revenge, upon 
his parent state, in which his mother, his wife 
and his children dwelt, I shall not he disposed to 
controvert the proposition. The question is, not 
in what light ought his conduct to he viewed, not 
whether he deserved punishment, hut, had the 
Homans a right to inflict any punishment what- 
ever? 

Patkul was born a Swedish subject. He had, Patkui. 
however, quitted his country, and settled himself 
in Russia, where, under the administration of 
Peter the Great, he attained the rank of general 
in his service, ami became his minister at the 
court of the weak and unfortunate Augustus, 
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elector of Saxony, and for a time king of Poland. 
In the treaty between Charles the 12th, and this 
elector, in which the latter surrendered his pre- 
tensions to the crow r n of Poland, it was expressly 
stipulated that Patkul should he given up to the 
former. Augustus endeavoured to disappoint the 
vengeance of Charles, by favoring the escape of 
Patkul ; but the scheme failed, and Patkul w r as 
actually put into the power of the tyrant, by 
whose order he was broken on the wheel. 

Vattel, in a note, (35) condemns the conduct of 
Charles, on this ground ; that by permitting Pat- 
knl to sell his lands, he had consented to his ex- 
patriation. 

“ By some,” says Voltaire, “ he was regarded 
“ as a rebel ; others called him a martyr to the 
“ liberties of his country ; but it was on all hands 
“ agreed, that the title of ambassador to the Czar 
“ ought to have rendered his person sacred. (36) 

“ The king of Sw r eden alone, educated in the 
“ principles of arbitrary power, thought that he 
“ had only performed an act of justice, while all 
u Europe condemned his cruelty .” 

Upon the principles which I have endeavour- 
ed to establish, the conduct of the Swedish mo- 
narch was unjustifiable. Patkul had ceased to 
be his subject. He w'as, moreover, in a diplo- 
matic character, which all civilized nations hold 
sacred. Yet, according to the theory of the com- 
mon law, by which the duty of allegiance can 
never be impaired by time, place, or circum- 
stance, Charles had the sanction of a great prin- 
ciple of universal law, when he gratified his un- 
feeling and vindictive spirit in the death of 
Patkul. 

The case of prince Eugene deserves still more 
the attention of every candid statesman in Eng- 
land. 

He W’as a native of Paris ; the son of a man . 
who held high offices, and great possessions in 
France. Dissatisfied with the conduct of Louis 
the 14th, to his family, he refused to obey the 


Digitized by Google 



59 


summons of his sovereign, requiring the return of 
the French princes and officers who had volun- 
teered in the imperial service against the Turks, 
and openly announced his determination to tie- 
vote himself to the house of Austria. Louis the 
14th, who certainly had high notions of the 
rights and dignity of kings, when informed of 
this event, contented himself with a sarcastic re- * 
mark, which his courtiers applauded ; and the 
prince was suffered, without farther observation, 
to pursue his own course ; a course attended with 
much calamity and humiliation to France. Yet 
it does not appear that Louis the 14th, or his 
ministers, or generals, ever conceived that the. 
prince w as a traitor. His character in England 
was held in the highest respect and admiration ; 
and when he paid a visit to that country, with a 
view to stimulate the ministry to farther efforts, 
in a war of which the people began to be tired, 
his reception by the nation and the queen, who 
presented to him a magnificent sword, demon- 
strated that he was not regarded as a man who 
had violated an engagement to his natural sove- 
reign, and thereby become a traitor. And yet, 
according to the theory of the common law, prince 
Eugene was a traitor. 

According to the opinions adv anced in these 
pages, prince Eugene had ceased to he a subject 
of France; and, therefore, if he had fallen into 
the hands of M. Tallard, or Marsin, could only 
have been regarded as a prisoner of war. 

I am very far, however, from approving the 
conduct of this distinguished personage. There 
is an essential difference between the defence of 
a country in which refuge has been sought, and 
obtained, and a voluntary, vindictive attack on 
that which has been abandoned. But with this 
view of the subject, I have no concern. 

The case of Moreau, lately killed in the ser- Moreau 
vice of Russia, seems, on the principle here ad- 
vocated, to he free from difficulty. If, as seems 
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to be admitted, be was banished from France, lie 
ceased to lie a subject of the empire, and his du- 
ties, as a subject, w ere, in point of law, at an end. 
How far, foro conscientiae, he was justifiable in 
taking up arms, in defence of Europe, against the 
ambition of Bonaparte, is a question of a very 
different sort, the discussion of which is not with- 
• in the scope of my present inquiry; a question 
too, which could not be duly investigated, with- 
out a full knowledge of the motives and views by 
which he was really governed. Of these, human 
tribunals can take no notice. They only decide 
on human actions, and the intention relating to 
them alone. Having ascertained that the act 
charged was committed, and wilfully committed, 
they apply the law, and their functions cease. 
All ulterior views are excluded. These belong 
to the moralist and the historian ; and when the 
latter shall have given to the world a faithful de- 
tail of the wonderful and afflicting events which 
have marked the close of the last, and the com- 
mencement and course of the present century, and 
of the conduct and actions of Moreau, so closely 
connected w ith them, the former w ill decide whe- 
ther lie was finally the victim of philanthropy, of 
ambition, of revenge, or of all combined, 
diameter of It must be apparent to the reader, that the 
the tioemne doctrine advocated in these pages, is, at least, in- 
here advanc- telligible, consistent and humane. Its application 
to every case that can arise betw een an individual 
and the country of his birth, is free from difficul- 
ty. The theory may he reduced to practice, the 
principles may he carried into actual operation, 
without injury to the rights, the welfare and 
peace of nations, or those feelings of the human 
heart, which are so frequently defied and insult- 
ed by the doctrine of perpetual allegiance. 

Original plan It was my original plan to have confinerl my 
from— Fos- remarks to Blackstone’s exposition of the Bri- 
m's doctrine tish doctrine of perpetual allegiance. From this 
examined. p| an> however, I will indulge myself with a 
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slight deviation, for the purpose of presenting to 
the reader a few expressions, used by judge Fos- 
ter, in his discourse on high treason. 

This learned judge distinctly expresses his 
concurrence with his predecessors, in the posi- 
tion, that the allegiance of natural born subjects 
is due to the crown at all times and places. But 
he differs from them in words at least, if not sub- 
stantially, as to the principle on which this allegi- 
ance is declared to be perpetual. Coke, Hale, and 
their successors, uniformly say, that allegiance is 
the perpetual duty of the subject, because pro- 
tection is the perpetual duty of the king. The 
fallacy of this reasoning has already been ex- 
posed. It seems not improbable, that judge 
Foster was aware of this fallacy, and therefore, 
instead of repeating what had been said before, 
he takes refuge in very general terms, the exa^t 
meaning and extent of which he has not thougfit 
proper to define. u Natural allegiance,” he ob- 
serves, “ is founded in the relation w hich every 
“ man standeth in to the crown, considered as the 
“ head of that society of which he is born a mem- 
u ber.” As this proposition cannot be consider- 
ed as connected w ith the perpetuity of allegiance, 
no observation upon it is necessary. But the 
judge, in continuation of the sentence just recited, 
proceeds thus : “ And on the peculiar privileges 
“ he deriveth from that relation, which are with 
u great propriety called his birth-right. This 
t( birth-right, nothing but his own demerit can 
“ deprive him of. It is indefeasible and perpe- 
u tual; and consequently the duty of allegiance 
u w hich ariseth out of it, and is inseparably con- 
u nected with it, is, in consideration of law r , like- 
u wise unalienable and perpetual.” 

According to this reasoning, the allegiance of 
the subject, is not perpetual because the royal 
duty of protection is perpetual ; but it is perpe- 
tual or indefeasible, because a man’s birtlx-riglit 
is indefeasible. Now, it is to he presumed, that the 
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birth right of an Englishman comprehends, in 
the sense in which the word is here used, all the 
privileges and rights which, as a natural born sub- 
ject, he may lawfully claim, and, among others, 
the right to perpetual protection from the crown. 
Is it not then a very obvious inference, that Fos- 
ter saw the weakness and narrowness of the 
foundation on which this great principle had been 
placed, and that he wished to strengthen and ex- 
tend it? If he was satisfied with the reason 
which had been assigned for the perpetuity of 
allegiance, why should he not repeat it in the 
terms in which it had been commonly, if not uni- 
formly, expressed ? 

In thus changing or extending the basis of the 
doctrine, the judge has done no service to its ad- 
vocates. According to him, it is one of the u pe- 
culiar privileges” of an Englishman’s birth 
to be bound by an obligation, from which he can 
never be released ! There seems to be here 
something w r orse than a solecism in language. 

But why should a man’s birth-right be inde- 
feasible ? Is it really so, in the nature of things, 
or according to the common sense of mankind ? 
As far as property is concerned, a man every 
where may renounce his birth -right. This has 
never been questioned since the days of Esau. 
And why may he not renounce his birth-right, so 
far as it consists of the legal or political privi- 
leges to which he became entitled by his birth ? 
In fact, we know that they are renounced. When 
a subject quits for ever the country in which alone 
they can be enjoyed, they are of necessity re- 
nounced. — The judge, therefore, in differing from 
his brethren, as to the cause of the perpetuity of 
allegiance, has only increased the confidence of 
those by whom their theory has been assailed. 

It is very apparent, that judge Foster, notwith- 
standing the explicit expression of his concur- 
rence with his predecessors, as to the law, though 
not as to the reason of it, does not in fact agree 
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with them as to the law itself. His expression* 
are worthy of notice. After having declared, 
that “ in a modem case this doctrine was treated 
as a point not to be disputed,” he proceeds thus : 
u How far prudential considerations, grounded on 
u reasons of state, or even the principles of natu- 
“ ral equity, may, under certain circumstances, 
** induce the crown to dispense with a rigorous 
M execution of the law, extremely right and ex- 
u pcdient as a general rule, falleth not within the 
u compass of my present inquiry.” Perpetual al- 
legiance, says lord Coke, is founded in the prin- 
ciples of the law of nature, and therefore immu- 
table. Yet Foster is obliged to concede, that a 
rigorous adherence to that doctrine, may not only 
be forbidden by reasons of state, but even the 
principles of natural equity ! — Such is the diffi- 
culty to which the ablest men must be reduced, 
when they endeavor to maintain a system, radi- 
cally defective. 

Foster further remarks : “ The doctrine of 

u perpetual allegiance, founded on birth, may, as I 
“ have said, be considered as a good general rule.” 
Iu the preceding sentence he had expressly af- 
firmed it to be extremely right and expedient as 
a general rule. He then, in continuation of the 
same sentence, adds : (t though not universally 
“ true, cases may be put, whicli will be consider- 
u ed as exceptions to it, which I will not enter 
u into at this time.” Here then is a direct and 
unequivocal confession, that the doctrine which 
affirms the perpetuity of allegiance from birth, 
though founded on a principle of universal law, 
is not universally true ! 

Now, what is the meaning of this remark? A 
plain man, taking the words alone for his guide, 
would not hesitate to decide, that according to 
this exposition, there w r ere cases in which natural 
born subjects of England did not owe allegiance ; 
and if he was a student of law, he would be as- 
tonished that neither Coke, nor Hale, nor any 
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other English jurist, had ever noticed the excep- 
tions. He would be still more astonished, when 
he looked over the preceding paragraph, and 
found the same judge expressly affirming, that 
as an Englishman's birth-right is indefeasible, 
his allegiance, arising out of it, is consequently 
unalienable and perpetual, and that the point had 
never been disputed. He would then task his 
own ingenuity, and endeavor to discover in what 
way it was possible, to be true, a point never yet 
disputed, that every natural born subject owed 
perpetual allegiance to his sovereign, and yet 
that there were cases in w hich a natural bom 
subject did not owe this perpetual allegiance. 

The effort would of course be fruitless ; and the 
inquirer would be compelled to exclaim, like the 1 
countryman in Moliere's Medecin malgre lui, the 
gentleman is so learned, that I do not understand 
a word that he says. 

The chancellor Oxenstiem remarked to his son, 
who doubted of his ow n capacity for negotiation, 
that it was wonderful to see with how small a 
portion of ability, the affairs of states and em- 
pires were conducted by those, to w hom they 
were confided. It is to be lamented, that he, or 
sonic man of equal celebrity, has not put the 
world upon its guard, by a similar observation, « 
as to the frequent want of accuracy and precision 
in the writings of even distinguished men, upon 
the most interesting subjects. 

Having, contrasted the theory of the common 
law on this subject, with the practice of the Bri- 
tish government, and compared it with.principles 
which its courts have established, I ought now r , 
in conformity to the plan formerly announced, to 
turn to the authorities, which it professes to re- 
spect. 

, Before this is done, however, it may not be amiss 

to inquire, in what light this subject was viewed 
by the nations most distinguished, in ancient times, 
by a knowledge of literature and the arts. 


Digitized by Google 



65 


The sacred writings, in the opinion of some, The Jews 
perhaps, ought not to he overlooked in this dis- pretermiued, 
cuss ion. The destruction which fell upon Pha- JIul v ’ 1 ' 
raoh and his host, while endeavoring to stop the 
emigration of the Israelites, and the prosperity 
v of David, the man after God’s own heart, who 
took up arms in the service of Achish, against 
his own countrymen, may be regarded by some 
as precedents, entitled to the highest considera- 
tion. I doubt, however, the propriety of a re- 
ference to cases furnished by t lie historical part 
of the Old Testament. The children of Israel 
were the chosen people, of the Almighty, selected 
to accomplish his own purposes, under his im- 
mediate direction, pursuing a course inscrutable 
to us, and acting on principles, which, though 
sanctioned at that time, appear to have been in- 
tended for them alone, and afterwards in a great 
measure superseded, by the revelation of those 
precepts ami doctrines by which the Christian 
world now professes to be governed. 

It may further be observed, that the scriptures 
are in the bands of every man ; and, therefore, it 
cannot be necessary to make quotations from a 
book accessible to all. Let us descend to a 
later period, and to other nations. 

The Greeks are well known to have been The Greeks, 
the most enlightened nation of ancient Europe. 

The practice of naturalization prevailed among 
them. (37) Of the right of expatriation nothing ( 37 ) Am- 
was said, because no doubt was entertained. cha™s,voi. 
The practice was established, and carried with- r,|. fi c >vo i, 
out controversy, to a great extent. The territo- lJ - 
ries of the Grecian republics were small, and the 
increase of population gave rise ta various emi- 
grations, for the purpose of colonies abroad. 

These emigrations were conducted by private in- 
dividuals, who were left to their own discretion. 

The colonies thus formed were entirely indepen- 
dent. They were connected by sentiment anti by 
intercourse with the parent state: hut that inter 
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Srt 1 B cr- coul ' se was u P on terms of exact equality, and the 
Policy, voi i, inhabitants of the colonies were completely expa- 
b. 1 , c. l. triated. (38) 

The Romans. The Romans, who borrowed some of their 

(39) Pan- laws, and much of their learning, from the Greeks, 
tit. 5 , lec V adopted the principle and practice of naturali- 
art. i. zation. (39) 

According to the digest, the law of expatria- 
tion will he found to be in exact conformity to the 
principle which it is the object of this essay to 
(*o) Lib. 49 maintain. (40) u If a captive, released by us* 
tit. is. u g» m ii return among his own people, he is then 
“ deemed to have returned under the law of post- 
i( liminium, if he chooses to remain with them, 
“ rather than to remain in our state : and, there- 
u fore, in the case of Attilius Regulus, whom the 
“ Carthaginians sent to Rome, he was not within 
“ the law of postliminium ; because he had sw orn 
“ to return to Carthage, and he had no intention 
(i to remain at Rome: and so, in the case of a 
“ certain soothsayer, (interpres,) Menander, who, 
“ after being set free among us, was sent home, 
“ the law which was preferred about him was 
** not necessary, in order to continue him a Ro- 
“ man citizen : for he either intended to remain 
“ in his own country, and he would thus cease to 
“ be a citizen, and if he intended to return , he 
“ would remain a citizen and so the law was 
superfluous. Under the same head it is ex- 
pressly declared, “ that every man lias a right to 
choose the state to which he will belong.” 
Blackstone, who, on several occasions, has con- 
trasted the Roman, or civil law, with the common 
law of England, w here the result would, in his 
opinion, be favorable to the latter, takes no no- 
tice of the difference on the subject of allegiance, 
betw een the liberality of the imperial code, and 
the rigor of the English institutions. 

Cicero’* opi- This liberality had, indeed, according to Ci- 
cero, characterised the policy of Rome, from the 
earliest days of the republic; and he boasts of it 
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as highly honorable to his country. In the case 
of L. C. Balbus, the subject cauie necessarily un- 
der his notice. This man, an inhabitant of the 
ancient Gades, (the present Cadiz,) had been 
made a Roman citizen by Pompey, by virtue of 
a power which he claimed under what was called 
the Gellian Cornelian law r . The right of Balbus, 
under this act of naturalization, was questioned, 
and Cicero undertook his defence. Some ex- 
pressions in this oration deserve particular no- 
tice, and enhance the value of his opinion. They 
indicate a liberal and generous spirit, and an ar- 
dent attachment to that liberty, w liich the friends 
and enemies of the orator w ere, at that period, 
alike conspiring to subvert. “ The whole sub- 
“ ject of this controversy,” says this distinguish- 
ed philosopher, patriot, and orator, u and of my 
“ address, belongs to the common right of expa- 
u triatiou. There is nothing in it connected with 
u religion or compact. For I lay it down as aa 
“ universal truth, that there is no nation, in any 
“ region of the earth, however separated from 
u the Roman people, by altercation and hatred, 
u or, however united by friendship and benevo- 
ii lence, by whom we are forbidden to make ci- 
u tizens of their people. O glorious right, by 
“ the divine favor, obtained for us by our anees- 
u tors in the commencement of the Roman name, 

“ by which no man can be a citizen of more than 
“ one commonwealth, by which no man can be 
u compelled to leave it against his will, nor re- 
“ main in it against his inclination. This is the 
(i firmest foundation of our liberty, that every 
u man should have an absolute power to retain 
“ or abandon his rights at his election.” (a) The ( a )Cic.Qpe. 
contrast between the Roman orator, maintaining, ”' 1 V0 '- <’ P 
with all the powers of eloquence, a truth, essen- Iie vae, 1758 *. 
tially connected with the liberty and happiness 
of mankind, and the English judge, quibbling 
away the life of ./Eneas McDonald, upon a fiction 
of law. palpably contrary to the fact, to wit, that 
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he had been always under the protection of the 
king of England, is too great and too striking to 
be overlooked. 

It is here proper to remind the reader, that the 
Homan or civil law is the law of the principal 
Continental nations of Europe, except so far as 
the same may have been abrogated or modified by 
special regulations for the purpose. We shall 
hereafter sec, that no important change has been 
adopted. 

If Blackstone’s principle of universal law was 
not, known among the Greeks, and utterly repro- 
bated by the Romans, not only in the best days 
of the republic, hut even in the latter ages of the 
empire, let us see whether it has obtained any 
support, or countenance, from the most distin- 
guished writers on public law. 

For the authority of these writers, I confess 
that I do not feel the most profound respect. The 
remark will, probably, be deemed arrogant, and 
the motive which leads me to make it, may not, 
perhaps, he approved. But to speak the truth is 
the first duty of man. 

When a question of municipal law is decided, 
the decision, at least, in the last resort, is pro- 
nounced by men, who have been devoted through 
life to the study and practice of the law. In 
cases of this kind, it is often much more impor- 
tant that the law should be settled, as lord Mans- 
field observes, than that it should he settled in 
any particular way. When the law is fixed, 
the movements and business of society are soon 
adapted to it as it stands. Yet we see what pre- 
cautions are taken to guard against error. The 
decision is not entrusted to a single judge. 
The court is constituted of several, who, after 
acquiring a knowledge of the facts, listen to an 
elaborate discussion, in which are brought out 
all the arguments that learning can supply, or 
ingenuity suggest. The judges then reflect, con- 
sult together, and pronounce their sentence, after 
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and they often acknowledge their error; and so 
conscious arc the wisest judges of the fallibility 
of the human judgment, that it is a rule even 
among themselves, never to consider as authority, 
any proposition, but that which constitutes the 
basis of the inquiry, and which is actually pro- 
nounced to lie the law' in relation to that inquiry. 

An observation incidentally stated by all the 
judges of a court, in giving their opinions, is not 
authority. It is a dictum only, and leaves the 
point open for discussion, whenever it shall occur. 

The reverse of all this takes place in ques- They have 
tions of public law. There is no argument ad. bMhttlea “ 5, 
dressed to its self-appointed expositor; there is 
no consultation ; no auxiliary resource, but in the 
writings of those who have gone before him. 

This resource is often insufficient. A practical 
knowledge of men and human affairs, which men 
of great learning seldom possess, is absolutely 
necessary in the exposition of those great and in- 
tricate questions, on which the peace and happi- 
ness of nations so often depend. Thus we often 
see. a writer on public law, content himself with 
a hare expression of his opinion, without any 
reasoning whatever, and sometimes, with a state- 
ment of the practice of nations, w ithout any in- 
quiry as to its justice or expedience ; and this 
naked opinion, however erroneous in principle; 
this statement, however limited or partial, we are 
in the habit of respecting as the law. of nations. 

Thus, Grotius gives us to understand, though not 
in express terms, that in his opinion free ships 
do not make free goods. Bynkershoek follows 
him, and he is followed, apparently, though not 
really, by Vattel. A question of the highest im- 
portance to the commercial world is settled in 
fifteen or twenty lines of assertion without argu- 
ment ; and courts# and statesmen, and nations are 
to regard this as an authority, which they are 
bound to respect! For my own part, I acknow'- 
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ledge, that in questions of public law, I never 
could discern, leaving treaties out of view, any 
authority but that of reason, justice and humanity. 
Sometimes There is yet another reason for objecting; to the 
speaking the authority of names, however distinguished. Wri- 
ivhoie truth, ters on the law of nations do not always feel 
themselves at liberty to speak the whole truth. 
Some are unwilling to place themselves in oppo- 
sition to a writer of established reputation, while 
others are fearful of giving offence to the arbitra- 
ry governments under which they live. A single 
instance shall be selected. Y at tel, fearful of en- 
countering his predecessors on the subject of the 
neutral flag, states the law, in substance, as they 
state it to be; but, in a note, authorizes the belief, 
that his own opinion is opposed to his own expo- 
sition; and, in relation to the principal topic now 
under discussion, his conviction of what is right, 
and his fear of going too far in its assertion, have 
made his statement so confused and contradicto- 
ry, that he leaves himself open to a quotation, 
both by the enemies and advocates of expatria- 
tion. 

Rmiark of On this subject, a remark, quoted by Rousseau 
on thesTwri- from the marquis D’Argenson, (41) deserves our 
«ers. notice. “ Learned researches into public law are 
^'ciaf p" r, “ °ften nothing but the history of ancient abuses, 
in a note. ’ i( People are under the influence of a very idle 
“ prejudice, when they devote much time to the 
u study of it.” I confess that I am strongly in- 
clined to the same opinion ; and I cannot but 
suspect, that he who will take the trouble to read 
all that the writers on public law have said on 
the three great questions, of the neutral flag, 
blockades, and expatriation, will find himself 
disposed to concur in this idea. The true prin- 
ciples, the reason of the doctrine, its practical 
fitness, in the ordinary state of human affairs, is 
scarcely noticed. From this remark, some late 
writers, who have undertaken to discuss particu- 


( 


Digitized by Google 



71 

far questions, are entitled to an honorable ex- 
emption. 

I have made these observations with a view to These enti- 
jput my countrymen on their guard against the whv 
precipitate concession of any important proposi- *' 
tion, merely because it has the sanction and sup- 
port of distinguished names. If, iu the year 1793, 
the great and well known talents at the head of 
the department of state, had been employed in 
examining the question of the neutral flag, lord 
Sheffield, Mr. Ward, and other advocates of Bri- 
tish maritime supremacy, it is believed, would 
not have been furnished with an authority, which 
they urge with such ostentatious satisfaction, 
against the neutral rights of the United States. 

Far from being confident, that these remarks 
will have, or indeed ought to have, any influence 
on the estimate which should be formed of men 
who have so long occupied the public attention ; 

I will proceed to obtain from them all the aid 
which their names may afford to the doctrine for 
which I contend. 

All that Grotius states on the interesting sub- Grotius, b. 2, 
ject before us, is found iu a single section, not c 5, s ' u ' 
covering one quarto page. “ It is asked,” says 
he, “ if a citizen can go out of the country with- 
out permission?” He seems to think that a citi- 
zen may so depart, and that the assent of the so- 
ciety may be inferred from its silence. He 
proceeds, how’ever, to modify this proposition 
in such a way as to render it absurd and totally 
unavailing. 1. The emigrants are not to go in 
great numbers ; as if it were uot manifest that the 
greater the number, the more urgent and impe 
rious must be the cause which produced the emi- 
gration. Upwards of half a million of people 
quitted France in consequence of the revocation 
of the edict of Nantz. They left their country 
for the sake of enjoying religious freedom. Yet, 
according to Grotius, they ought to have remain- 
ed at home, where they were doomed to experi- 
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encc the persecution with which power and bigot- 
ry never fail to pursue what they deem to be 
heretical opinions. 2. Nor is any man at liber- 
ty to depart if the interest of society requires 
that he should remain : of this interest, however, 
each individual is to judge ; and with a sort of 
patriotic vanity, he is to continue at home, al- 
though his country may be perfectly content, 
that he should depart, and cares not, and indeed 
knows not, whether he departs or remains. 3. Nor 
is the citizen to depart where the state is much 
indebted, unless he pays • his proportion of the 
public debt. On what principles this proportion 
is to be ascertained, we are left to conjecture. 
The remark itself, however, is a death blow to 
the hopes of all who may hereafter be disposed 
to emigrate from Great Britain. The proportion 
of an individual never can be ascertained. In 
the three minutes employed in any arithmetical 
process for that purpose, the public debt has in- 
creased by so many thousands for interest, that a 
new r calculation becomes necessary, and then 
another, and so on, until the catastrophe of the 
grand fiscal drama, with which the British go- 
vernment has so long astonished the world. 

This may be deemed rather ludicrous ; but it 
is proper that the statement should be made, in 
order that those for wiiom my observations are 
intended, men of good sense, but not of exten- 
sive reading, may see with how little skill great 
men sometimes manage great subjects. 

The eleventh section of the first book of the 
Ambassador, announces this proposition, that “a 
prince may employ strangers in his embassies, 
even in their own country which he illustrates 
by many examples from history : “ All difficulty 
“ on this subject, he observes, will be removed, 
“ by deciding the question w hether a subject can, 
u without crime, w ithdraw' himself from the sub- 
ejection and obedience, wiiich he owes to the so- 
“ vereign, under whom he w as born.” This he 


Digitized by Google 



73 


conceives the subject may certainly do; and lie 
represents the right of expatriation, as being al- 
lowed hy the laws of France, Spain, the Ne- 
therlands, and Germany. The Czar, indeed, he 
remarks, forbids his subjects to go out of the 
country ; but the Muscovites, he adds, are slaves. 
There are, he continues, provinces in Germany 
and in the North, where the peasants, being the 
property of the lord ol the soil, cannot change 
their habitation, because they cannot change their 
master, nor their condition : but these are rem- 
nants of pagan servitude. Every where else the 
liberty of emigration is enjoyed. 

In the same section, Wicquefort, speaking of 
the British doctrine, heretofore discussed, makes 
this remark : “ In England, the subjects are iin- 
“ der a stronger and more particular obligation to 
th® sovereign, than elsewhere, in virtue of a 
“ n S ht they there call allegiance : but this 
“ does not prevent the English from withdraw ing 
“ from the kingdom, without the permission of the 
“ king : and when they have established them- 
selves elsewhere, neither the authority of the 
king, nor of the laws ol the kingdom, have any 
“ filler power over them.” This authority cer. 
tamly goes as far as any authoritv can go, in sup- 
port of the doctrine maintained 'in this essay. 

The following tact is stated by the same writer. 
In the year 16 14, John Webster, an English 
merchant residing at Amsterdam, and some other 
English merchants, who had furnished Charles 
the 2d with money, were declared enemies of the 
nation by the parliament. The states of Holland 
complained of this procedure to the states gene- 
ral, who instructed their ambassadors to learn 
“ y f hat laws or customs the parliament pre- 
tended to be guided, when they maintained that 
an Englishman, residing out of the kingdom, 

* who had established his domicile in Holland 
‘and there become a citizen, is still subject to 
the jurisdiction and law's of Eugland ” 

10 
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Ileineccius, 
b. 2 , t. 230. 


Puffendorf, 
b. 8,c. 11. 


It is true, that Wicquefort, does not reason very 
profoundly on this subject. He does not appear 
to think, much argument necessary. He de- 
nounces the doctrine which stands in the way of 
his proposition, as the effect of prejudice ; as a 
sort of disease, the spreading of which he will 
endeavor to prevent. 

Heineccius says very little on the subject of 
expatriation, but his opinion in favor of the right 
is clear. His words are, “ Again, since one is a 
“ subject, in regard that he constitutes, with 
“ others, one republic, into which he willingly 
“ enters, it follows from thence, that one ceases 
u to be a citizen, so soon as he willingly removes, 
u with that design, from his native country, and 
u joins himself to another state, settling there his 
“ fortune and family, unless the laws forbid sub- 
i( jects to remove.” 

An extract from Puffendorf has been already 
exhibited. He conceives, u that where the li- 
“ berty of removal hath been promiscuously al- 
u lowed, and the subject settles himself and his 
u effects, under the protection of a foreign shite, 
“ the commonwealth which he left hath no longer 
“ any authority over him.” He contends, in op- 
position to Grotius, that subjects may depart m 
great companies. But then, he thinks, that in 
duty or honor, the intention to remove ought to be 
signified to the government : that men in any par- 
ticular service ought not to depart ; and that none 
ought to have leave to depart, when the debts of 
the state are great, unless they w ill pay their pro- 
portion; nor during a war, unless they are sure 
that they leave behind them men as competent as 
themselves to the public defence. 

The opinions maintained by Puffendorf, though 
favorable, in the main point, to the doctrine for 
which I contend, must be admitted to be, in some 
respects, inconsistent, and, in all, vague and incon- 
clusive. The cause is obvious. He did not trace 
the subject to its origin. He left that task, it will 
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he said, to the temerity of some future essayist, 
who had no literary character to risk. Let it be 
so said. Even my failure may be pi*oductive of 
good. He who shall detect and expose the errors 
into which I may have fallen, will only render 
service to the cause of justice and of truth, which 
must ultimately prevail. 

The opinion of Mr. Locke has been already Mr Locttf> 
stated in full : it is therefore unnecessary to re- 
peat it here. Yet I could not agree to forego the 
satisfaction of again presenting his name to the 
reader, and reminding him of the aid which the 
writings of this distinguished philosopher and 
friend of human liberty, have afforded to the po- 
sition which asserts the pre-eminence of volun- 
tary allegiance. 

Vattel calls the question under consideration, Vattei, h. i, 
a celebrated question, which, however, according c ‘ 19 ’ s ' 20 
to the example of his predecessors, he undertakes 
to decide, rather than to discuss : but after his 
decision is pronounced, we find it too much en- 
tangled and embarrassed to be confidently quoted. 

In the first place, he expressly declares, that 
every man, being born free, has a right, when he 
„ attains full age, to decide for himself; and if he 
thinks proper, to quit the country of his birth, 
first indemnifying it for what it has done in his 
favor. In this, except as to the indemnification, 
he concurs with Mr. Locke. In other respects, 
he places the subject nearly on the same ground 
with Grotius and Puffendorf: and, after having 
said that the laws of each country, on this sub- 
ject, must be obeyed, he states, that permission to 
leave the country, is contrary to the public good : 
and then, with a wonderful pliability of judgment, 
he enumerates seyeral cases, in which the right of 
expatriation cannot be restrained even by law. 

This absolute right, in defiance of positive law, 
exists, he says, 1. Where a man cannot find sub- 
sistence in his native country : 2. Where the so- 
ciety fails in its obligation; to the members of that 


Digitized by Google 



76 


society: 3. Where there is any oppression in 
matters of conscience. Of all these things, the 
subject, it is to he presumed, is to be the judge. 
In that event, all restriction on the right is idfe. 
If the sovereign is to he the judge, the claim, in 
an arbitrary government, at least, will not he 
made. In the language of Frederic the Great to 
his friend Isaac, “ nothing hut death will part” a 
sovereign and his subjects, where the choice de- 
pends entirely on himself. 

Bynker- Bynkersboek decides, that if there be no law to 
cin ^’ 2 Du prohibit expatriation, it is lawful for a subject to 
ponceau's " change his condition, and to transfer his alle- 
transUtion. giance. This, he says, is the case wherever the 
country is not a prison. 

It is not out of place here to observe, that the 
condition of a man who has quitted his country, 
in defiance of an express law', prohibiting emi- 
gration, and who afterwards falls into the hands 
of the officers of the government of that country, 
has not been considered. The inquiry would not 
be attended with any difficulty : but the prose- 
cution of it, at this time, is not necessary ; and 
will not be necessary, as long as the wars and 
commerce of the world require the perpetual cir- 
culation of its inhabitants. 

Buriemaqui, A very short notice of this question is taken by 
voi. 2 , c.5, Buriemaqui. He begins with a declaration, 
*■ 12 ‘ “ that it is a right inherent in all free people, to 

<( have the liberty of removal, if they think pro- 
u per. When a person becomes a member of a 
“ state, he does not thereby renounce the care of 
<< himself and his affairs. He may seek the ne^ 
u cessaries and conveniences of life elsewhere. 
« The subjects of a state cannot be denied the 
« liberty of settling elsewhere, in order to pro- 
« cure those advantages which they do not enjoy 
« in their native country.” All this seems to be 
rational and humane. 

But immediately afterwards, the same writer 
. tells us, that this u inherent right,” “ which can- 
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not be denied,” is somewhat controlled by certain 
maxims of duty and decency, and entirely under 
the control of positive law : but, finally, that if the 
law does control it, a man is not bound to live un- 
der a tyranny. 

Burlemaqui, though a native of Geneva, was 
tutor of the prince of Hesse. The struggle be- 
tween the citizen of a free state, and the subject of 
an arbitrary government, between the philosopher 
and the courtier, is apparent. The first, how- 
ever, has manifestly the advantage. 

M. Vicat, doctor and professor of law, atLau- Vicat. voi. 
sanne, contents himself, as most of his predeccs-^£ u>1 - 
sors had done, with a very brief statement of his 
opinion. After speaking of the expulsion of ci- 
tizens, he proceeds thus : ‘‘On the other hand, 

“ except in cases of great necessity, where it is 
“ intended to call out the strength of the society, 

“ the civil power, considered simply as such, has 
“ no right to restrain emigration, and the dispo- 
“ sition to settle elsewhere : this right not being 
“ necessary for the perpetuation of the body po- 
“ litic, and the inhabitants of a country being, by 
“ nature, sufficiently attached to it, (if the go- 
“ vemment be tolerable) without being detained.” 

Professor Felice observes, that the particular F t iice, voL 
duties of citizens, “ terminate with the offices l, p i«. 
“ from which they flowed ; but as to general du- 
“ ties, they subsist as long as one continues -to be 
“ a citizen, and until that character is lost. Now, 

“ a man ceases to be a citizen, in one of three 
“ ways : 1, when he goes to establish himself 
(( elsewhere ; 2 , when he is banished ; 3, in case 
“ of subjection to a foreign power.” After ha- 
ving said this, he proceeds to state the law, almost 
in the language of Burlemaqui, and then leaves 
Burlemaqui, to assert again his first positiou, by 
declaring, that every man, in becoming a member 
of society, reserves to himself the right of quit- 
ting it at pleasure, and could never think of biud- 
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ing himself to remain, during his whole life, in 
one particular country. 

Raynevai, c. M. Rayneval, one of the most modern of the 
c’ 19 8 ' T* wr ‘ ters on public law, advances an opinion, sub- 
c ' ’ 8 stantially corresponding with that of Mr. Locke, 
and condemns all penal laws against emigration. 
“ Man,” he observes, “ whose subsistence de- 
“ pends upon his industry, ought naturally to 
u seek happiness wherever he can find it ; want 
“ and misery make the law for him in this re- 
li spect. If his native country offers him re- 
“ sources, it is his nature to he attached to it. If 
“ it does not, by what right, I will add, with 
“ what motive, shall we seek to arrest and to 
“ punish him? May he not say, give me and my 
u family assurance of support, or let me seek it 
“ elsewhere ? The law of nature, which is that 
<( of self-preservation, w ill be to eternity strong- 
u er than all the maxims and calculations wdiich 
u politics can present. We are wrong to say, 
“ that this man injures his country, by carrying 
“ his industry abroad ; he may justly reply, that 
“ his industry is his own, and that he has a right 
u to carry it w here it can furnish him subsistence.” 
There are four British writers, who have given 
to the world their opinions on this subject ; Locke, 
who has been already quoted, Rutherforth, Paley, 
and Hutcheson. 

Rmherfonh, Rutherforth stands alone. He is very much 
voL 2„c. 2, di ssa j;j s fi e( \ w |tJ x Grotius. He charges him with 
inconsistency, and says, that he has furnished the 
means of refuting his own argument. His opi- 
nion is, that ni) man can leave his country, with-, 
out first obtaining permission, although there be 
no law to prohibit emigration. People, liow r - 
ever, of no importance, may do as they please ; 
they may go away at their discretion ; but they 
must not depart in great numbers. 

That Rutherforth should stand alone, in rela- 
tion to a question so important to human liberty 
and happiness, is a circumstance calculated to 


Digitized b$r(SbogIe 



79 


strike us with surprise. But this surprise will 
cease, when we recollect, that he was professor 
of divinity in the university of Cambridge, rector 
of Sheffield and arch-deacon of Essex. The 
dignitaries of an established church, according 
to the evidence of history, are not generally the 
advocates of the rights and liberties of their fel- 
low creatures. 

Paley, who was also a divine, and a dignita- Payfcy ; Mo- 
ry, but who commenced his career by superin- 
tending a school, conceives, that men may re- 
“ linquish their country, from a sense of insecu- 
u rity, oppression, annoyance or inconvenience, 

“ and that emigration ought neither to be prohi- 
“ bited nor discouraged.*'’ 

Hutcheson w'as professor of philosophy in the Hutcheson, 
university of Glasgow. ii In times of peace,” he **?■* Pl 2 ‘ los -' 
observes, “ it would seem unjust and aishonora- 2 k 3. 

“ ble, to any state, to hinder its citizens from sel- 
u ling their lands, and removing to any other 

state they please, and freeing themselves from 
i( their former ’political relation. For the se- 
“ veral subjects by the taxes or tributes which 
t( they pay annually, compensate all tlie ordinary 
“ advantages which they receive from the com- 
u munity, and it would be unjust to hinder them 
“ from consulting better their own interest, if 
“ they can, elsewhere. Nor is there danger, that 
“ any state w ill be deserted by many of its sub- 

jects, unless it he either miserably constituted 
“ or administered, and in such cases, the citizens 
u have a better right to quit it, and cannot be 
i( compelled to remain its subjects.” 

The foregoing special, and perhaps tedious The ^go- 
statement, has been made with three distinct mfm, a wh> 
views. made. v 

The first is to prove, by actual quotations, that 1. To show 
the common law doctrine of perpetual allegiance BUckswne’s 
is not supported by any of the distinguished princfpieo'f ' 5 
writers on public law. In truth, the idea, that a universal law. 
man domiciled in one country, could be regarded 
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as the subject of another, seems never to have 
occurred to one of them. This ought not to be 
forgotten. 

*• To recom- My second object is, to introduce, as far as the 
SSSJ- admonition of an obscure individual can tend to 
discussing introduce, a mode of discussing questions of na- 
pubUc°iaw.^ tional law, different from that which commonly 
prevails. Most writers seem to think, that their 
arguments are secure, when sheltered by a dic- 
tum, from Grotius, Puffendorf, Burlemaqui or 
. Yattel, and are, therefore, more in the habit of 

repeating what they say, than of examining ques- 
tions on the great principles of reason, justice 
and expedience. The first is a task of little la- 
bor ; and after it has been performed, we only 
know what they have said, without acquiring any 
valuable information, as to the merits of the sub- 
ject. The latter course is attended with far 
greater difficulty ; but it will finally conduct us to 
a point otherwise unattainable. 

Let me not, however, be understood, as wishing 
to detract from the credit, justly due, to many of 
the writers, who have been named. They have 
great merit. They were the friends of man, and 
the advocates of freedom. Their writings, often 
replete with learning, have contributed much to 
enlighten the world, and to mitigate the severity 
of despotism. Their opinions, when clear and 
consistent, may be regarded as priraa facia evi- 
dence of what is law' and right ; but they are no 
more than evidence ; and like all other evidence, 
they may be repelled by other testimony. In 
the course of the preceding pages, we have seen 
how slight their pretensions sometimes are, to 
that authority, which is so frequently ascribed to 
them. 

In hazarding these observations, it is obvious, 
that I lose a portion of that aid, which they al- 
most unanimously afford to the principles here 
advocated. In objecting, therefore, to the con- 
clusive authority of their opinions, I cannot be 
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suspected of being influenced by policy, rather 
than respect for truth. 

My third object is, tojustify myself, for the direct, 3 - To 
but, I hope, not disrespectful contradiction, which dietin’ dfcr. 
1 have offered, to Blackstone’s position, that per- ed to BUck- 
petual allegiance is founded on a principle of uni- stone ‘ 
versal law. The influence of liis Commentaries, 
in the United States, where the common law pre- 
vails, (as the law of the several states,) is almost 
boundless in all legal questions. His book is ge- 
nerally the first which is put into the hands of the 
student. The clearness of its arrangement, the 
elegance of its language, the matchless accuracy 
of its definition, and the vast mass of information 
which jt exhibits, have raised, and justly raised, 
the writer to the highest rank, among the teachers 
and expositors of municipal law, and given a 
currency and credit to his opinions, to which they 
are not always entitled. So strong and so gene- 
ral, at this moment, is the faith reposed in Black- 
stone, that, of the few' who may read these pages, 
there w ill be, I have no doubt* some whose habi- 
tual reverence for him will induce them to sup- 
pose, that his proposition is yet susceptible of a 
complete vindication, although they may not 
know, nor even be able to conceive, how that is 
to be effected. 

The object of the next inquiry, into which IVwwofthi* 
originally purposed to engage, was to ascertain, ? bJect as U!i ' 
how far the right of impressment could be infer- t^ustiL 
red, from the doctrine of perpetual allegiance. It 
will, however, be more in order, to present to the 
reader a view of this doctrine, as exhibited on this 
side of the Atlantic. 

Ihe first page of the Declaration oflndepend- Decl.of Indt 
ence, asserts, not in terms, but substantially, the P endencr - 
principle of expatriation. “ We hold these truths 
“ to b . e self-evident,” say the authors of that de- 
claration, “ that all men are created equal, 

“ that the y are endowed, by their Creator, with 
- certain unalienable rights—that among these. 
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**' are life, liberty and the pursuit of happiness.* 7 
In this pursuit of happiness, every man is at li- 
berty to go, whithersoever his judgment, or hie 
hope, or even his caprice, may lead him. 

Constitution In conformity to this idea, the framers of the 
ot the United constitution of the United States, by the 8th sec- 
namraiua- 1 tS ^ on °f the 1st article, delegated to congress the 
tion. power u to establish au uniform rule of naturali- 
zation.” This rule has been established. Within 
less than twelve months, after the organization of 
the government, a law was passed for this purpose. 

By all the laws passed since the first, the oath of 
abjuration has been prescribed. The second sec- 
tion of the act, adopted in January, 1795, during 
the administration of general Washington, ex- 
pressly requires, that the alien, who wishes to 
Foreign aiic- become a citizen, shall “ absolutely and entire- 
abjnruL 01 * ** ty renounce and abjure all allegiance and fide- 
“ lity to every foreign prince, potentate, state or so- 
“ vereignty, w hatever, and particularly, by name, 
u the prince, potentate, state or sovereignty, 

(i whereof he w'as before a citizen or subject.” 

It has been before remarked, that naturaliza- 
tion, ex vi termini, implied the extinction of all 
former allegiance. This point, in the United 
States at least, is settled. By naturalization, all 
former allegiance is abjured and extinct. 

Coincidence On this subject, the two great parties in the 
jrat between United States, divided, as they have been, on al- 
the two great most every question of foreign and domestic po- 
tnlrttM th * ^* c y> have uniformly agreed. The federalists, 
when they had the administration in their hands, 
and the republicans since, have both passed laws 
requiring this oath of abjuration, and have thus 
solemnly avowed their direct opposition to the 
doctrine of perpetual allegiance. Of late, indeed, 
that is, since the present w ar with Great Britain, 
one cause of which is supposed to be connected 
with this doctrine, it has been discovered, and 
urged by some, that when a British subject u doth 
« absolutely and entirely renounce anti abjure all 

• ? - .. , - ’ ‘ , 
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** allegiance and fidelity to George the 3d, by 
“ name,” the oath must be understood with a 
sort of mental reservation, which keeps alive that 
very allegiance, that is thus particularly and by 
name abjured ! 

In addition to this, it ought to be remarked, jjanroiizi- 
that the individual states, previous to the adoption tion l>y the 
of the federal constitution, had generally, if not 
universally, acted on the principle ingrafted on tution of th* 
that constitution, by the section before referred to. u - States. 

Thus we see, that the states, the framers of the 
constitution, and the two great parties in the 
United States, have concurred in their condemna- 
tion of the principle of perpetual allegiance. 

With the judiciary of the United Slates, how- Judicial ded- 
ever, there seems to be yet some difficulty. It dict »- 
has not yet been fully and finally decided, that a 
citizen of the United States may throw off his 
allegiance, and cease to be a citizen. 

In the case of Talbot against Jansen, (42) it 3 ^ 
appeared to be the opinion of some of the judges 133. Talbot 
of the supreme court, and very strongly express- vs Jansen, 
ed, that a citizen of the United States might law- 
fully expatriate himself ; but the point was only 
incidentally introduced. The question of law 
amid not be decided, as the fact of expatriation 
was not believed to be established. 

Judge Ellsworth is reported, however, (43) to Eiuwonh’s 
have been of a different opinion, and to have de- opinion, 
cided, in the case of Williams, that the connexion c™,ch 8 1 
between a citizen of the United States, and his 
country, cannot be dissolved. 

On this case, a single remark only is necessa- Error of that 
, ry. The ground of the decision is, “ that the °P' mon 
common law of this country remains the same as 
it was before the revolution.” That the common 
law of England has no force or authority what- 
ever, under the government of the United States, 
and that it is the rule of decision in the courts of 
the United States, only so far as it has been 
adopted by the constitution and laws of the Unit- 
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ed States, and so far as it is the law of the seve- 
ral states, are propositions, of tire truth of which 
no evidence need now be offered. These points 
are believed to be finally settled. 

( 44 ) Murray In the year 1804, the supreme court of the 
vs. the United States, in the case of Murray against the 
Betsey 1 ,"^ Charming Betsey, (44) decided, that a citizen of 
Ora. 120 . the United States, who had become a citizen of a 
Danish West India island, had so far ceased to 
be a citizen, as not to be within the purview of a 
law, prescribing a penalty on those engaged in a 
certain interdicted trade. In this doctrine, there 
is an exact coincidence between the supreme 
court of the United States and the English courts 
of civil and admiralty jurisdiction. It is proper 
to state, that the court in this case expressly de- 
clare, that they do not decide the general ques- 
tion. 


Court of Ap- 
peals. Mur- 
ray vs. 
M'Carty. 
(45) 2 Munf. 


In the court of appeals, however, in the state 
of Virginia, in the case of Murray vs. McCar- 
ty, (45) the question has beeu met, and decided. 
The court maintain the right of expatriation. 
“ The state of Virginia,” says judge Roane, with 
no less emphasis than propriety, “ did not pre- 
u sume to confer this right on its citizens, it be- 
“ iiig one of paramount authority bestowed on us 
“ by the ft oil of nature.” 

But although this great question has not been 
formally and finally decided in the supreme 
court of the United States, it is apparent that the 
principle of expatriation has been supported by 
the concurring opinions of the great body of 
the American people, and particularly of that 
illustrious portion of them, who, with Washing- 
ton and Franklin at their head, after the most 
mature deliberation, promulgated the constitution 
of the United States. 


Ellsworth’s Judge Ellsworth, it is true, remarks, that the 
opinion again right of American citizens to expatriate them- 
noticed. selves cannot be inferred from the constitution 


and laws of the United States, authorizing the 
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naturalization of foreigners here. u When a fo- 
reigner presents himself here, we do not inquire 
what his relation is to his own country.” True : 
the inquiry is not made ; but why is it not made ? 

The relation in which he may have stood to his ^° n " KIS| 
native country, is deemed no bar to his admission. 

It is taken for granted, that he did owe alle- 
giance to that country, and, therefore, the abju- 
ration of that allegiance is expressly and particu- 
larly required. Is not this a solemn declaration, 
that allegiance is not perpetual? And if we affirm, 
that, in principle, the allegiance due by foreigner’s 
to other governments, may, legitimately, be thrown 
off, do we not also affirm, that our own citizens 
may throw off the allegiance due to the United 
States? Allegiance is either perpetual or not so. 

If it be perpetual, the principle which makes it 
so is scandalously violated by the constitution 
and laws of the United States. If it be not so, 
on what ground can it l»e said, that the citizens of 
the United States cannot, by emigration, dissolve 
the connexion between their country and them- 
selves? In truth, judge Ellsworth's decision is 
as derogatory to the character of his country as 
it is repugnant to right and to law'. 

In taking a view of the subject, as exhibited on docker’s 
this side of the Atlantic, we cannot overlook the note 
note which is to be found in the appendix to the 
American edition of Blackstone’s Commentaries. 

Mr. Tucker, formerly a professor of law in the 
university of William and Mary, afterwards a 
judge of the court of appeals, and now a judge 
of the United Suites’ court, for the Virginia dis- 
trict, has employed several pages to establish the 
right of expatriation. A quotation from these 
pages is deemed unnecessary, as the book itself 
is so generally accessible. Rj htof cx 

I repeat, therefore, that the principle maintain- pamanon 
ed in these pages is supported by the concurring ™ a ”j^ ined t 
opinions of the great body of the American peo- body o^the 
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^o'lTa^d P^ e ’ anf * especially of those enlightened men who 
their law- formed the constitution of the United States, 
givers. What respect ought to be paid to this high au- 

Respect due thority by foreigners, foreigners themselves shall 
what!™’ say. “ Whilst almost all the nations of Europe,” 

Mabiy’s says the Abbe de Mably, in a letter to Mr. 

(46)Oeu V . de Adams, then minister in Holland, (46) “are ig- 
Mabiy, vd. “ norant of the constituent principles of society, 
», m. « an( ] re g ar{ | the people only as beasts of a farm, 
“ cultivated for the l>enefit of the owner, we are 
“ astonished, we are edified, that your thirteen re- 
“ publics should know at once the dignity of man, 
u and should have drawn from the sources of the 
“ wisest philosophy, the principles by which they 
“ are disposed to be governed.” 
mjIniOT* 1 * Rayneval, (47) after having remarked, that 

(17) institu- u insurrections had only served to displace, re- 
“ place, and rivet the chains of the people,” re- 
on the°i« ’ pels the objection which he anticipates from the 
book. American revolution. “ As to the United States 
“ of America , the example is solitary in the annals 
“ of nations ; never was a revolution conducted 


“ by men so wise, so moderate, so disinterested ; 
“ never has a revolution been brought about by so 
“ much moderation, circumspection, and forbear- 
“ ance. It was not effected by the people in a 
“ tumult, nor by the effervescence of passion ; it 
“ was not the fruit of a levelling and sanguinary 
u philosophy ; it was not the offspring of neces- 
“ sity ; its only object was, to abolish an authority 
“ subversive of the social compact. The Ame- 
“ cans did not go beyond that point. We may 
be convinced of this, in reading their history 
“ during and since the revolution. Therefore, it 
“ has been said of them, with truth, that they be- 
“ gan where other nations end ; that is to say, 
* ( that they have commenced their career by being 
“just, moderate, and wise. Of what revolution 


“ can we say the same thing?” 
rhe i tuai°ai Erom the foregoing details it seems obvious, 
ie^cTo*. that the doctrine which opposes the perpetuity of 
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allegiance, stands, in relation to national authority, S“’ a, * d •*> a 
if 1 may use the expression, on much higher agt . 
ground than that by which it is affirmed. The 
affirmative doctrine, according to Blackstone him- 
self, took its rise in an ignorant and barbarous 
age, from a feudal tyranny long since exploded, 
and crept, by “ an easy analogy,” into the gene- 
ral system of British jurisprudence. On the con- 1 ? ot ” with 

v m the contrary 

trary, the doctrine here sustained, has been openly doctrine, 
and distinctly proclaimed, by a free people, in an 
enlightened age, with a full knowledge of the 
usages and laws of England, and of the history 
of that country and of all Europe. 

The people of the United States knew full An sovereign 
well, that although the perpetuity of allegiance r,ght\o pre* 
was maintained by tlie courts and jurists of Eng- scribe to 
land, as founded on a principle of universal law, ^m 3 S of S »d ' 
the theory was contradicted by the practice of the mission. 
British government, and of every civilized nation, 
in ancient or in modern times. They knew too, 
that, according to a principle of the law of na- 
tions, about which, hitherto, there has been no 
dispute, every sovereign state may rightfully pre- 
scribe the terms on which strangers shall be re- 
ceived within its limits. (48) The same law (48) Vanei. 
taught them that it was their duty to admit c- 19 > 
strangers within their territory. Now, if it be p u «. b. s, c . 
the duty of states to admit strangers within their ^ s l0 > 2 
territory, and, if the terms of admission may be, ’ c ‘ 

as indeed they must be, prescribed by the states Vfc»t. voi. s, 
so admitting them, do not these states act legiti- 5 205 ' 
mately and rightfully in exacting an allegiance, 
which shall for ever extinguish all claim of alle- 
giance to any other power on earth? 

And what good, it may be asked, has this doc- Mischiefs of 
trine of perpetual allegiance ever done to the doct " n ^ 
world, or to the nation, whose government seems aUegancb 
disposed to maintain it? None. On the contrary, 
bad in theory, it is odious and detestable iu prac- 
tice. Tt has served to embroil two nations, con- To embroil, 
riocted by blood, and still more by their mutual 


J * 
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Law pre- 
scribing a 
mode of ex- 
patriation 
not, perhaps, 
necessary. 


wants ami interests: two nations, speaking the 
same language, professing the same religion, go- 
verned by the same municipal laws, instructed by 
the same great teachers of jurisprudence and 
ethics, and both claiming credit with the world 
for their respect for the rights and happiness of 
men. In its operation on individuals, it is in the 
highest degree oppressive and cruel. It affords 
to tyranny a pretext to gratify it,s vindictive spirit, 
under the appearance of a legal sanction. It 
broke the unfortunate Patkul on the wheel, at the 
very moment when love, and youth, and beauty, 
awaited him at the altar: and condemned to 
death the Frenchman who fought in defence of a 
country, in which he had lived from his infancy. 
What further havoc it is to commit among man- 
kind, the British government is to decide. At 
this very moment there are nearly one hundred 
human beings, not only innocent, but brave and 
honorable men, who are languishing, not merely 
in captivity, but in dungeons, doomed, perhaps, 
to be the victims of this detestable principle, and 
of the angry spirit of retaliation, which it can 
scarcely fail to produce. If that day shall ever 
arrive, which may God in his mercy forbid, what- 
ever sentence necessity may pronounce, huma- 
nity must mourn! But that day cannot arrive. 
The British ministers, the responsible agents of 
a generous nation, will not, and if they would, 
dare not, pollute that nation and themselves, with 
the blood of men, whose only crime is the de. 
fence, the open, manly, honorable defence of the 
country, which they had chosen as their own. 

I will close this part of the subject, by a few 
remarks on two points, about which there seems 
to be some difference of opinion among the advo- 
cates of the right of expatriation. 

In the case of Talbot and Jansen, before no- 
ticed, it is said, by judge Patterson, u that a sta- 
tute of the United States, relative to expatriation, 
is much wanted.” I cannot asseut to the pro- 
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priety of this remark. A statute canuot be ne- 
cessary to give the right. Its existence, independ- 
ent of any statute, has already been shown. If 
it he required for the purpose of ascertaining, as 
the judge intimates, the manner in which expa- 
triation may he effected, the answer is furnished 
by what lias been already said. Expatriation is 
emigration, with an intention to settle perma- 
nently abroad. Each case, therefore, ought to 
depend on its own circumstances. The fact of re- 
moval, and the intention, ought to be distinctly 
proved. If a form of expatriation be prescribed, 
the form will be observed, when, perhaps, the 
real bona fide intention does not exist. The case 
before the judge was a proof of the truth of this 
remark. Ballard had, in due form, renounced 
his allegiance to the state of Virginia, but had 
never gone to settle himself elsewhere. A spe- 
cial law on the subject would be attended with 
much difficulty, and probably be liable (o great 
abuse : a general law, however, a law deelura- i>cciaratrfr> 
lory of the existing right, under the law s of na- Uw ’ bet,er ' 
ture, and our ow n constitution, it might, perhaps, 
be wise in Congress to adopt. 

In the case of Murray, &c. Jared Shatuck had 
become a naturalized citizen of a Danish island, 
and it is thought, by some, that naturalization 
abroad is essential to the consummation of expa- 
triation. 

It has been just remarked, that expatriation Assumption 
consists of fact and intention. Both must be °^ u o e f 
proved. Unquestionably satisfactory evidence, i/the adopt" 
or w hat may generally be deemed satisfactory cd country 
evidence, of such intention, is afforded by the de- " 0 0, C ompiete Ty 
liberate assumption of the character of citizen of expatriation, 
another country ; in other words, by naturaliza- 
tion, according to the laws of that country. But 
this is not the only evidence. A case at once pre- 
sents itself, in which the intention is as clearly 
proved, as it w ould be by naturalization : per- 
haps more so. Citizenship is sometimes assumed 
12 


isle 


yo 


for purposes of mercantile speculation. Foreign 
allegiance is abjured, but every foreign predilec- 
tion remains rooted in the heart ; and, that predi- 
lection sometimes leads a man back again to the 
country which he left. Hut, in the case about to 
be stated, the alien must be a citizen in heart and 
in sentiment. Let us suppose that a native of 
Great Britain or Ireland, long resident here, with 
a family of children born here, and with property 
acquired here, should, though never naturalized, 
take up arms, as a volunteer, in defence of the 
United States, in their present contest, and 
bravely risk his life in battle. Would not the si- 
tuation in which he stood, and this conduct, be at 
least as strong evidence of his intention never to 
return to bis native land, .as is afforded by the 
naked oath of allegiance and abjuration? In fact, 
if expatriation be not complete, until the character 
of citizen of some other state shall be assumed, 
what is to become of the emigrant in the interval 
between bis removal, and this assumption? In 
some instances tills interval may be of long dura- 
tion : in others, the naturalization may never be 
effected. At one time no foreigner could be ad- 
mitted to be a citizen of the United States until 
after a residence of fourteen years. In Great 
Britain, the character of subject (except in the 
cases before noticed,) can be acquired only by a 
special act of parliament. Now, would it be con- 
tended by any advocate for the right of expatria- 
tion, that an American citizen, carried in his in- 
fancy to Great Britain, and established there, 
with all his interests, for twenty, thirty, or fort;, 
years, is still a citizen of the United States?— 
The proper answer to this question, is couclusive 
on this subject. 
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